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MINUTES OF THE MEETING
BENTON COUNTY BOARD OF COMMISSIONERS

Zoom link:
https://us06web.zoom.us/j/88412127621?pwd=S0lhUXY0cVhKQk9SMnZoWDY 1SXZJdz09:%C2%A0

Livestream: /tip://facebook.com/BentonCoGov
Tuesday, March 7, 2023

9:00 a.m.
Present: Pat Malone, Chair; Xanthippe Augerot, Commissioner; Nancy Wyse,
Commissioner; Vance Croney, County Counsel; Joe Kerby, County
Administrator
Staff: Rick Crager, Finance; Cory Grogan, Public Information Officer; April

Holland, Health; Nick Kurth, JSIP Manager; Amanda Makepeace, BOC Staff;
Erika Milo, BOC Recorder; Darren Nichols, Daniel Redick, Inga Williams,
Community Development; Sarah Siddiqui, Equity, Diversity, & Inclusion; Jef
Van Arsdall, Sheriff

Guests: Cynthia Crosby, Ken Eklund, Claire Fulsher, Kevin Fulsher, Joel Geier,
Kate Harris, Connie Jordan, Debbie Palmer, Nancy Whitcombe, Edward
Wienhoff, Mark Yeager, residents; John Harris, Horsepower Productions; Tom
Hewes, Northwest Energy Works; Sam Imperati, ICM Resolutions; Becky
Merja, City of Corvallis; Alex Powers, Mid-Valley Media

1. Opening:
1. Call to Order
Chair Malone called the meeting to order at 9:00 a.m.

2. Introductions
3. Announcements
No announcements were made.

2. Review and Approve Agenda
No changes were made to the agenda.

3. Comments from the Public

Mark Yeager, resident: Yeager stated that the current 20-year Coffin Butte Landfill (CBL)
franchise agreement between Benton County and Valley Landfills, Incorporated, has several
concerning sections. Yeager could find no record of public involvement in this process, except a
virtual Public Hearing on December 15, 2020 prior to the Board’s adoption, where no testimony
was given. Agreement sections 4c and 5b state that Valley Landfills plans to apply to expand
CBL by 2024. Franchise fees paid to the County in 2024 jump by over $1.4 million per year, and
the host fee jumps by $1 per ton. CBL receives more than a million tons of garbage per year. The
agreement says that if the County does not approve expansion by 2025, the franchise fee revenue
is reduced by $1 million per year and the host fee is reduced by $.56 per ton. Yeager expressed
concern that the Board and Planning Commission would make unbiased decisions about
expansion given these financial incentives. Agreement section 6 requires a $10 million pollution
liability insurance policy to defend Valley Landfills and the County from environmental
lawsuits, but the requirement has a 30-day notice escape clause: if the insurance is not available,
or is not available at a reasonable cost, the franchisee will notify the County and will not be in
default of this agreement. This does not seem like enough financial protection for the County and
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residents from environmental lawsuits. These topics have not been discussed by the Benton
County Talks Trash (BCTT) Work Group (WG), and deserve meaningful discussion.

Paul Nietfeld, resident: Nietfeld, a member of a BCTT WG subcommittee, called attention to
CBL revenue in the County budget, especially for the 2023-25 biennium. The economics benefit
cost charge topic is not being directly addressed by the WG; instead, the Sustainable Materials
Management Plan (SMMP) subcommittee is outlining benefit cost topics for suggested inclusion
in the proposed future SMMP. It seems unlikely that the BCTT final report will offer guidance
on landfill surcharge revenue (LSR). Accurate guidance for expected LSR in the 2023-25
biennium could be generated from the 2020 landfill franchise agreement fee schedule, using
intake tonnage projections. The current landfill franchise agreement contains financial incentives
for expansion approval, but at the projected intake tonnage levels, the County will meet or
exceed its expected landfill surcharge revenue for 2023-25 without any expansion. Using
projected intake of 1.5 million tons per year, the LSR would be about $7.5 million, exceeding the
budgeted amount of $6.7 million. County LSR goals can be achieved without CBL expansion.

Debbie Palmer, resident: Palmer urged the Board not to authorize any more County funds for
Imperati and to insist that Imperati complete facilitation of the BCTT WG within the current
budget. Palmer detailed the number of meetings held by various WG subcommittees, which
include County staff. For instance, the Past Land Use subcommittee has had 21 meetings so far.
The number of meetings also places an unfair time burden on volunteers.

Kate Harris, resident: Harris, an Adair Village rental property owner and manager, expressed
concerns about an oppressive stench from CBL which affects residents and schoolchildren,
causing headaches, eye irritation, and throat burning. With the Disposal Site Advisory
Committee (DSAC) shut down during the BCTT process, Harris has lost the primary source of
addressing concerns about the safety and livability of CBL. Other complaint processes such as
the DEQ odor complaint website have proven ineffective. Harris urged the Board to bring the
BCTT process to a timely close, without paying Imperati more, and to resume DSAC meetings.

4. Work Session
4.1 COVID-19 Update from Department Operation Center — April Holland,
Health Services

Holland reported that 232 individuals were hospitalized with COVID-19 statewide as of March
1, 2023, a slight decrease from 250 cases two weeks ago. Hospitalizations have not gone below
200 since May 2022. As of yesterday, 194 people were boarding (waiting for a bed) in hospitals
statewide, a 25% increase from 153 people two weeks ago, but down from a peak of 355 at the
end of 2022. Reported COVID-19 case counts are low in Benton County and most of the state.
With people mainly using rapid antigen tests at home, it is estimated that only 5% of cases are
reported. During the week of February 19, 2023, the County had 64 reported cases, down from
77 cases two weeks ago. County COVID-19 hospital admissions are 4.5 per 100,000 residents,
with 2.9% of staffed beds in use by COVID-19 patients. Last week, testing positivity remained
elevated at 14.5%, but down from 16% two weeks ago. Linn, Benton, and Lincoln Counties are
seeing sustained increases in wastewater signals, but City of Corvallis monitoring has plateaued
since a rise in mid-February 2023. Holland urged everyone to get the bivalent booster. About
30% of County residents have received the bivalent booster, including 83% of residents aged 65
and older. There are no recommendations at this time for more than one booster dose.

On March 3, 2023, Oregon Health Authority (OHA) announced that workers, patients, and
visitors in healthcare settings will no longer be required to wear masks starting April 3, 2023.
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This includes medical clinics, behavioral health, physical therapy, occupational therapy,
hospitals, long-term care facilities, emergency departments, nursing, and pharmacies. OHA cited
falling rates for influenza, COVID-19, and respiratory syncytial virus. Oregon Executive Order
2224, which offered hospitals flexibility in patient care, expired yesterday. Some healthcare
settings may continue to require masks even after the OHA requirement is lifted. Masks are still
recommended for individuals who are high-risk, sick, or in crowded indoor settings. The Federal
COVID-19 Emergency Declaration will end May 11, 2023. OHA and Oregon Department of
Human Services are working to preserve benefits for as many people as possible. Benton County
Health has been sharing resources with partners.

4.2 Update from Benton County Talks Trash (BCTT) Solid Waste Process
Workgroup (WG)— Darren Nichols, Community Development Director

Nichols shared the updated BCTT WG calendar (exhibit 1):

e This week: WG presents the outline for the Sustainable Materials Management Plan at
the Sustainability Coalition town hall.

e Next week: subcommittees finish findings and recommendations draft five. The County
will start a multi-channel communications blitz through the end of March 2023. Nichols
thanked Grogan, JonnaVe Stokes, and Siddiqui for this effort.

e March 17, 2023: public survey about draft five opens; resulting data to go into draft six.
March 23, 2023: last full WG meeting. Any members of the WG or subcommittees can
submit a personal statement for the final report, due April 1, 2023.

e April 3, 2023: final contents-only report delivered to the Board and the public.

e April 4, 2023: open house on the report, beginning a public comment period through
April 18, 2023.

e April 18, 2023: polished report will be formally presented to the Board.

Staff have tried to compress the process while allowing time for public comment. The entire
process could be completed by April 18, 2023, but this does not allow much time to absorb the
report. The Board could use the open house to thank WG members, hear report contents, and
begin an extended period of public comment before deliberating.

Wyse supported extending the public input time.

Augerot expressed concern about added staff workload to compile public comments, and asked if
comments would be included in the report.

Nichols replied that written comments on the final draft would be bundled separately for the
Board when the report is presented. If the Board wishes, a public hearing could be held.

Augerot favored staff bundling the comments and providing a summary. A final public hearing
would provide closure for the community. Augerot suggested a 45-day comment period.

Nichols noted that staff workload will drop in early April 2023 due to fewer WG meetings.
Augerot asked if the final version of the report would be compiled by staff, or a consultant.
Nichols replied that staff, the communications team, a consultant, and a publisher will assemble

the polished version of the report, to be available within a week after final contents are delivered.
However, the review period could begin as soon as the contents are delivered.
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Augerot recommended only having one version of the report available to the public to avoid
confusion.

Nichols replied in that case, the public comment period could open on April 11, 2023.
Wyse asked about the merits of a 45- or 60-day comment period.

Malone felt that the original 10-day period was much too short; many people have not heard
about the project. Malone suggested 60 days starting April 4, 2023.

Augerot was concerned about public interest waning, and favored 45 days starting April 11,
2023.

Grogan commented this should work from a communications standpoint.
The Board deliberated and decided to begin the main public comment period on April 11, 2023

after the final report is released, and to accept written comments for 47 days, through May 26,
2023. Staft to compile comments and schedule a Board hearing in early- to mid-June 2023.

Click to see
Exhibit 1

Exhibit 1: BCTT Updated Schedule} (filed)

4.3 Benton County Talks Trash Work Group: Project Budget Update —

Click here to | Darren Nichols, Community Development; Sam Imperati, ICM Resolutions

see materials

Click here
to see
materials

Nichols addressed public comments about the BCTT WG budget and process: most of the
schedule has been driven by WG members; staff have tried to accommodate the members’
interest in reaching agreement. Nichols praised ICM Consulting’s facilitation and staff’s support.
Some continued resistance has slowed the process. As a result, staff anticipate making a final
funding request. Some members of the public feel the process has taken too long, others that it
has been too short; the County has tried to provide the opportunity to get into the details, which
has mainly been successful.

Imperati added now that there is a good outline of final steps, a final cost estimate can be
provided. This was a budget-based agreement, not bid-based, subject to negotiation and Board
approval. The process has created numerous common understandings and recommendations that
did not exist before, providing value for time and money spent.

Wyse commented that the Board was unfazed about extending the timeline; initial estimates
were optimistic. It is better to take the time to do something right. Wyse shared a chat message
from a community member asking what public information the County could share, such as a
copy of the BCTT WG budget.

Nichols offered to share that information on the BCTT website and at the next Board Meeting. In
September-December 2022, BCTT spending averaged about $15-20,000 per month; that amount
doubled in January 2023 and has continued at that level through February 2023. Much of the
increase is due to shuttle diplomacy and active mediation inherent in the process. The County is
spending about 2-3% of annual landfill revenue on this process. Nichols to bring a revised
budget to the Board no later than March 21, 2023.

5. Consent Calendar
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5.1 Ratification of the February 28, 2023 Letter of Support to Senators Wyden
and Merkley and Congresswoman Hoyle for Congressional Directed
Spending Requests

5.2  Approval of the February 21, 2023 Board Meeting Minutes

MOTION: Augerot moved to approve the Consent Calendar of March 7, 2023.
Wyse seconded the motion, which carried 3-0.

Chair Malone recessed the meeting at 10:09 a.m. and reconvened at 10:21 a.m.
The Board heard items from 7. New Business and 8. Other.
Chair Malone recessed the meeting at 10:52 a.m. and reconvened at 11:00 a.m.
6. Public Hearings
PH 1 In the Matter of a Continuation of a Public Hearing and Potential First

. Reading of Ordinance #2023-0318 Revising Benton County Code (BCC),
Click here to
see materials Chapters 4, 5, and 6 —Vance Croney, County Counsel

Chair Malone opened the Public Hearing at 11:00 a.m.

Staff Report
Counsel explained that at the initial Public Hearing, Augerot asked about adding gender to the

list of topics that would trigger rejection of a voter’s pamphlet statement based on bias or
discrimination. After reviewing related laws, Counsel and Morales added that item to Chapter 5.
During review, Morales noted passages in Chapters 5 and 6 that were redundant or unnecessary.
Morales and Counsel decided it would be preferable to return with a more accurate and
thoughtful solution for those items. Thus staff request that the Board let this Ordinance die and
close the Public Hearing with no action. Morales and Counsel will bring back the changes in no
more than a month for a new Public Hearing.

Chair Malone closed the Public Hearing at 11:04 a.m.
Ordinance #2023-0318 died without action.
PH 2 In the Matter of a Continuation of a Public Hearing Regarding an Appeal of

- Planning Commission Land Use Decision Regarding LLU-22-023; Jordan —
Click here to 17 .
. Inga Williams, Community Development
see materials

Chair Malone opened the Public Hearing at 11:05 a.m. for deliberations only; the record was
closed at the initial Public Hearing on February 21, 2023.

Wyse stated that as regards dwellings being built, the Board must consider clear and objective
standards (C&OS), which now are applied both inside and outside the Urban Growth Boundary.
Because Benton County Code (BCC) does not contain a clear and objective definition of
commercial farming, Wyse stated that the Board should accept the appeal and overturn the
Planning Commission’s denial.
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Augerot concurred. The County does not have C&OS; Augerot would like staff to develop
C&OS, but at this time, Augerot supported granting the application and overturning the decision
of the Planning Commission (PC).

Malone favored supporting the decision of the PC and staft, and did not feel this farm qualified
as a commercial farming operation. The appellants’ Tax Schedule F showed $3,300 of annual
gross income, the only year mentioned; Malone would like to have seen several Schedule Fs to
show the trend. The farm plan was well developed but included no consequences if not followed
through on. Malone expressed concern about building houses in Exclusive Farm Use (EFU). The
farm is less than 80 acres and makes considerably less than $80,000 of gross income, therefore it
does not qualify as a commercial farming operation.

Augerot felt that the State’s safe harbor criteria are not acknowledged in BCC, and the County
has been inconsistent in applying its own code. In one case, the County accepted a hazelnut
orchard on a less than 80-acre parcel with no current income stream and some off-farm income,
without asking any questions about that income, yet in this case, the County did question the
income and nitpicked income sources. Augerot was uncomfortable with BCC pushing all farms
to be 80 acres or larger and to be large mainstream commercial farms, rather than sustainable
farms. Augerot strongly favored the farming approach being taken in this case, though that is not
part of the criteria; using rotational grazing and active pasture management should be
encouraged. However, Augerot’s reason to uphold the appeal is the lack of C&OS. As the
County works on changing code, the Board also needs to discuss what types of agriculture to
encourage , and how to do so within the statewide land use framework.

Wyse agreed with Augerot. Wyse generally wants to protect rural character and keep density in
cities, but in this case, the County does not have C&OS. That needs to change.

MOTION: Based on the evidence in the record, and upon hearing testimony on the issue,
Wyse moved to approve the applicant’s appeal, thereby overturning the original
notice of decision on file number LU-22-023. Augerot seconded the motion,
which carried 2-1 (Malone opposed).

Wyse recommended that staff look at other places in BCC that are missing C&OS.
Chair Malone closed the Public Hearing at 11:14 a.m.
Malone agreed there is a need for clarity in BCC.

Nichols agreed that the County has not been consistent in its application of code, and the law has
changed recently to require C&OS for the siting of housing in resource zones. The Board
requested C&OS for farm-help dwellings in resource zones, and clarity in development code
across BCC. Nichols strongly supported both, but was not sure where to find staff capacity.
Nichols requested time to evaluate and return with a proposal to address the first request. Lack of
C&OS in BCC in general creates challenges for the public and staff. Community Development
may have some funding resources to seek outside help revising BCC; Nichols requested time to
investigate that. There are many pressures on finding a place to live in Benton County, so
wanting to live on resource land is understandable. At the same time, there is a finite supply of
agricultural and forest land and a future of climate uncertainty.

The Board supported Nichols returning with a staff recommendation as soon as practical.
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Counsel noted Williams and Nichols will need to bring back an Order to memorialize the
approval of the application on March 21, 2023. This will return as a regular agenda item, not a
Public Hearing.

7. New Business

71 Resolution #R2023-003 Authorizing a Financing of Real and Personal
Property in a Principal Amount Not to Exceed $36,000,000 and Related
Matters — Rick Crager, Financial Services

Click here to
see materials

Crager requested authorization to obtain financing for the new Courthouse and District
Attorney’s Office. The County fund balance has generally stayed stable since the last reporting
in summer 2022. The County can borrow up to $36 million and still maintain a positive threshold
of fund balance to operating expenses. JSIP projections show a $34 million borrowing cost, but
details still need to be negotiated with the Oregon Judicial Department, so staff were
conservative in asking for up to $36 million. The Resolution authorizes Crager and the County
Administrator to negotiate and execute a financing agreement, providing discretion on details.
The agreement will likely consist of tax-exempt bonds, but another tool could be used if it
offered a better payout and interest rate. The Resolution also authorizes use of bond counsel
Hawkins Delafield & Wood. Staff are considering investment banking companies D. A.
Davidson regarding pricing and Piper Sandler as lead underwriter. Interest rates have remained
fairly stable, even slightly down; Crager added a hundred basis point cushion. The County could
have less debt service than forecast.

Wyse asked Crager to keep the Board informed if borrowing needed to exceed $34 million.

Crager affirmed. The goal is to acquire the financing before June 30, 2023, or possibly in August
2023.

Augerot asked if a local sale was still being considered.

Crager replied that tax-exempt bonds usually offer better pricing, but Crager has already asked
the financial advisor about exploring local investors. Private entities are sometimes less willing
to have such a long-term bond. Best price is the bottom line.

MOTION: Augerot moved to approve Resolution #R2023-003 authorizing a financing of
Real and Personal Property in a Principal Amount Not to Exceed $36,000,000.
Wyse seconded the motion, which carried 3-0.

7.2 Letter of Support for Corvallis Housing First (CHF) Grant Application to
Click here to | Oregon Housing and Community Services — Joe Kerby, County Administrator
see materials
Kerby explained that CHF is applying for funding for 46 affordable housing units at Third Street
Commons, next to the County’s Avery Complex. CHF requested a letter of support from the
Board. CHF and staff have worked through the issue of proximity to the County’s fuel tank.

Malone noted that CHF has a good track record. This project will triple the size of the operation.

MOTION: Augerot moved to approve issuing the letter of support for Corvallis Housing
First's grant application to the Oregon Housing and Community Services
Department to permanently fund 46 safe and affordable housing units at Third
Street Commons. Wyse seconded the motion, which carried 3-0.
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8. Other
Augerot asked if another Commissioner could attend tonight’s Alsea Town Hall.

Malone and Wyse were not able to attend.

Augerot mentioned there is a Commissioners’ Corner event in the Community of Alsea on April
17,2023. Augerot shared there has been considerable staff discussion of whether to make a
County Emergency Declaration on Homelessness to qualify for part of the Governor’s funds for
homelessness emergency. The deadline to submit projects is March 10, 2023. After contacting
others around the state, Benton County staff recommend that the County not pursue a
declaration. It would be cumbersome due to the timeline for using funds and allowable uses, plus
the requirement to participate in a regional Emergency Operations Center. The County will have
access to the remainder of State funds through Oregon Housing & Community Services and the
Rural Oregon Continuum of Care (ROCC), working with Community Services Consortium
(CSC) to access those funds and do some Linn-Benton-Lincoln County coordination. The
legislature added $27 million to cover the 26 counties outside the declaration, including Benton.

Wyse asked if staff asked Augerot to bring that message forward, rather than staff presenting.
Wyse recalled that the Board asked staff for more information at a previous meeting.

Augerot replied that the Board asked for a cost-benefit analysis. Yesterday Augerot received
Rebecca Taylor’s email regarding what staff learned on March 3, 2023. Due to the timeline, the
Board would have had to consider the matter today. The consensus of Emergency Manager
Bryan Lee, CSC, and other County and City of Corvallis staff is that it is not worthwhile to
pursue an emergency declaration at this time.

Wyse respected that conclusion. Wyse requested that staff share such information with all three
Commissioners in future.

Malone noted that the year’s first Legislative Breakfast event was held on April 4, 2023.
Wyse suggested offering a virtual option for future Legislative Breakfasts.

The Board deliberated and decided to schedule virtual options for the remaining events,
technology permitting. Kerby to follow up with staff.

Wyse asked if the Board wished to invite the Sheriff and District Attorney to the County’s table
at the Celebrate Corvallis event.

The Board confirmed. Board’s staff to issue invitations.

9. Adjournment
Chair Malone adjourned the meeting at 11:20 a.m.

DocuSigned by: DocuSigned by:
(_Paf Malonr (_‘Ewu Mo
Pat Matone, Chair Erika Miio, Récorder

* NOTE: Items denoted with an asterisk do NOT have accompanying written materials in the meeting packet.
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Board of Commissioners

@ Benton O Tee s
COU nty 4500 SW Research Way

Corvallis, OR 97330
OREGON co.benton.or.us

AGENDA REV 1

(Chair May Alter the Agenda)
BENTON COUNTY BOARD OF COMMISSIONERS

Tuesday, March 7, 2023, 9 AM

How to Participate in the Board of Commissioners Meeting
In-Person Zoom Video Zoom Phone Audio Facebook LiveStream
Kal Buildi Click for Zoom link Dial 1(253) 215-8782
alapuya Building ick for Zoom lin . ial 1(253) Click for Eacebook
4500 Research Way Zoom Meeting ID: 884 1212 7621 . ;
. LiveStream link
Corvallis, OR Zoom Passcode: 747705

1. Opening
1.1 Call to Order

1.2 Introductions
1.3 Announcements

2. Review and Approve Agenda

3. Comments from the Public
Time restrictions may be imposed on public comment, dependent on the business before the Board of
Commissioners. Individual comment may be limited to three minutes

4. Work Session

4.1 15 minutes — COVID Update from Department Operation Center — April Holland,
Health Services

4.2 15 minutes — Update from Benton County Talks Trash Solid Waste Process
Workgroup — Darren Nichols, Community Development

4.3 15 minutes - Benton County Talks Trash Work Group: Project Budget Update —
Darren Nichols, Community Development; Sam Imperati, ICM Resolutions

The Board will take a brief recess between the Work Session and Business Meeting

The Board of Commissioners may call an executive session when necessary pursuant to ORS 192.660. The Board is not required to provide advance notice of an
executive session. However, every effort will be made to give notice of an executive session. If an executive session is the only item on the agenda for the Board meeting,
notice shall be given as for all public meetings (ORS 192.640(2)) and the notice shall state the specific reason for the executive session as required by ORS 192.660.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the hearing impaired or for other accommodations for
persons with disabilities should be made at least 48 hours before the meeting to the Board of Commissioners Office, (541) 766-6800.
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BUSINESS MEETING

5. Consent Calendar

5.1 Ratification of the February 28, 2023 Letter of Support to Senators Wyden and
Merkley and Congresswoman Hoyle for Congressional Directed Spending
Requests

5.2 Approval of the February 21, 2023 Board Meeting Minutes

Public Hearings

(Hearings are heard at 11:00 a.m., time certain or as soon thereafter as the matter may be heard)

Those wishing to speak should sign the “Public Comment” sign-in sheet — Thank you.

PH1 In the Matter of a Continuation of a Public Hearing and Potential First Reading of
Ordinance 2023- 0318 Revising Benton County Code (BCC), Chapters 4, 5, and 6 —
James V. Morales, Records & Elections

PH2 In the Matter of a Continuation of a Public Hearing Regarding an Appeal of Planning
Commission Land Use Decision Regarding LU-22-023; Jordan — Inga Williams,
Community Development

7. New Business

7.1 Resolution R2023-003 Authorizing a Financing of Real and Personal Property in
a Principal Amount Not to Exceed $36,000,000 and Related Matters — Rick Crager,
Financial Services

7.2 Letter of Support for Corvallis Housing First's Grant Application to Oregon
Housing and Community Services — Joe Kerby, County Administrator

8. Other
ORS 192.640(1)” . . . notice shall include a list of the principal subjects anticipated to be
considered at the meeting, but this requirement shall not limit the ability of a governing
body to consider additional subjects.”

The Board of Commissioners may call an executive session when necessary pursuant to ORS 192.660. The Board is not required to provide advance notice of an
executive session. However, every effort will be made to give notice of an executive session. If an executive session is the only item on the agenda for the Board meeting,
notice shall be given as for all public meetings (ORS 192.640(2)) and the notice shall state the specific reason for the executive session as required by ORS 192.660.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the hearing impaired or for other accommodations for
persons with disabilities should be made at least 48 hours before the meeting to the Board of Commissioners Office, (541) 766-6800.
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 02/21/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Department * Board of Commissioners
Contact Name * Joe Kerby

Phone Extension® 5417666394

Meeting Attendee Darren Nichols, Sam Imperati
Name *

Agenda Item Details

Item Title * Benton County Talks Trash Work Group: Detailed project budget update

Item Involves * Check all that apply
[~ Appointments
¥ Budget
¥ Contract/Agreement
¥ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[ Notice of Intent
[~ Order/Resolution
[~ Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
[~ Other

Estimated Time * 15 minutes

Board/Committee © Yes
Involvement ™ © No


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y

Page 5 of 384
Name of Benton County Talks Trash Work Group

Board/Committee

Advertisement * C Yes
© No
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Issues and Fiscal Impact 8

Item Issues and Description

Identified Salient The County's process facilitator will provide the Board with a detailed project and
Issues* budget update, as well a detailed estimate of resources needed to complete work
under the Board's adopted Charter.

Options* Provide direction and approval for remaining work tasks and budget.
Fiscal Impact ™ @ Yes
C No
Fiscal Impact The process facilitator will prepare and present a detailed overview of resources
Description * expenditures to date and a detailed estimate of required resources remaining to

complete work under the Charter.
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2040 Thriving Communities Initiative

Mandated
Service? *

C Yes
© No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a

departmental goal.

To review the initiative, visit the website HERE.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

*
Core Values

Explain Core Values
. *
Selections

Focus Areas and
- *
Vision

Explain Focus Areas
and Vision

L%
Selection

Select all that apply.
¥ Vibrant, Livable Communities
[~ Supportive People Resources
W High Quality Environment and Access
¥ Diverse Economy that Fits
WM Community Resilience
¥ Equity for Everyone
¥ Health in All Actions
[ NA

Solid Waste and Disposal impact nearly every aspect of Benton County - from
environmental to economic to social - including the Core Values of the 2040
Healthy Communities initiative.

Select all that apply.
¥ Community Safety
¥ Emergency Preparedness
[~ Outdoor Recreation
¥ Prosperous Economy
¥ Environment and Natural Resources
¥ Mobility and Transportation
¥ Housing and Growth
[~ Arts, Entertainment, Culture, and History
¥ Food and Agriculture
[~ Lifelong Learning and Education
[~ NA

While solid waste and disposal are not directly listed in the Focus Areas, those
issues are part of the County's adopted Comprehensive Plan and are a critically
important factor in the County's sustainable future.
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Recommendations and Motions ¢ °

[temm Recommendations and Motions

Staff Staff recommends that the Board receive an update from the County's third-party
Recommendations* process facilitator, then provide feedback and support appropriate to complete the
work under the Board's adopted Charter.

Meeting Motions * Imowe to...
Based on information presented by the County's process facilitator, and in support
of the Board's commitment to complete work outlined in the adopted Charter, |
move to . . ..
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Attachments, Comments, and Su

[tem Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.

Comments (optional) Sam Imperati, the process facilitator will prepare and present detailed project and
budget updates through the completion of the work group's February 17, 2023,
Draft #4 Findings and Recommendations Report.

If you have any questions, please call ext.6800

Department JOE KERBY
Approver
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1. 4.
Department Approval County Administrator Approval
Comments Comments
si ; Signature
ignature » .
’ faka Kttt Naura Kuiattomb
2. 5.

Counsel Approval

BOC Final Approval

Comments

Signature

vance A. Charey

Comments

Signature

Nauka Kilaftomtl

3.

Finance Approval

Comments

Signature

Al Craget
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 03/07/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Departme nt* Finance
Contact Name * Rick Crager
Phone Extension™ 6246

Meeting Attendee Rick Crager
Name *

Agenda Item Details

Item Title * February 28, 2023 Letter of Support to Senators Wyden and Merkley and
Congresswoman Hoyle for Congressional Directed Spending Requests

ltem Involves * Check all that apply
[~ Appointments
[~ Budget
[~ Contract/Agreement
¥ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[~ Notice of Intent
[T Order/Resolution
[~ Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
W Other Letter of Support

Estimated Time * 5 minutes

Board/Committee C Yes
Involvement ™ © No


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y
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Advertisement * C Yes
© No
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Issues and Fiscal Impact

Item Issues and Description

Identified Salient Extending support for the following Fiscal Year 2024 Congressional Directed
Issues* Spending Requests:

1. Rural Water and Sewer Infrastructure Improvements
2. Monroe Health Center

3. Regional Public Safety Radio Infrastructure

4. Jackson-Frazier Wetland Boardwalk

5. Fairgrounds Exhibit Hall

6. SW 53rd Overcrossing

Options* Ratify the letter of support as written.

Fiscal Impact® C Yes
© No
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2040 Thriving Communities Initigtive

Mandated C Yes
Service? * © No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a
departmental goal.

To review the initiative, visit the website HERE.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

Core Values ™ Select all that apply.
[T Vibrant, Livable Communities
[~ Supportive People Resources
[T High Quality Environment and Access
[~ Diverse Economy that Fits
[~ Community Resilience
[~ Equity for Everyone
[~ Health in All Actions
VvV NA

Explain Core Values NA

Selections *

Focus Areas and Select all that apply.
%

Vision [T Community Safety

[~ Emergency Preparedness

[~ Outdoor Recreation

[~ Prosperous Economy

[~ Environment and Natural Resources

[~ Mobility and Transportation

[~ Housing and Growth

[~ Arts, Entertainment, Culture, and History
[~ Food and Agriculture

[~ Lifelong Learning and Education

VvV NA

Explain Focus Areas NA
and Vision
Selection *


https://thebee.in.co.benton.or.us/2040
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ltem Recommendations and Motions

Staff Staff recommends ratifying the letter of support for the Congressional Directed
Recommendations* Spending requests.

Meeting Motions * Imowe to ...
... ratify the letter of support for the Congressional Directed Spending requests.
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Attachments, Comments, and §%meSSIOn

Item Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.
BOC CDS LOS.pdf 152.08KB

Comments (optional) The attached letter does not contain the Commissioners signatures; we are
currently waiting for them to sign via DocuSign (2/28). | can provide an updated
copy of the signed letter once | have received it.

If you have any questions, please call ext.6800

Department RICHARD CRAGER
Approver
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Department Approval

Comments

Signature

Gt rager

2,
Counsel Approval

Comments

Signature

Vaee K. Chiney

3.
County Administrator Approval

Comments

Signature

Kaura Kuiattomki

4.
BOC Final Approval

Comments

Signature

Aardn Kakepeace
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Board of Commissioners

@ Benton

Fax: (541) 766-6893

Cou nty 4500 SW Research Way.

Corvallis, OR 97333
OREGON
co.benton.or.us

February 28, 2023

The Honorable Ron Wyden The Honorable Jeff Merkley
United States Senate United States Senate

221 Dirksen Senate Office Building 531 Hart Senate Office Building
Washington, DC 20510 Washington, DC 20510

The Honorable Val Hoyle

United States House of Representatives
1620 Longworth House Office Building
Washington, DC 20515

Dear Senator Wyden, Senator Merkley, and Congresswoman Hoyle:

On behalf of Benton County, we are pleased to extend our support for the following FY
2024 Congressionally Directed Spending (CDS) requests: Rural Water and Sewer
Infrastructure Improvements, Monroe Health Center, Regional Public Safety Radio
Infrastructure, Jackson-Frazier Wetland Boardwalk, Fairgrounds Exhibit Hall, and the
SW 53t Overcrossing. If selected, the County is prepared to provide local match required
for each project submission and deliver the projects within required timelines. Each of
these requests are shovel ready and can be initiated quickly upon receipt of funding.

Rural Water and Sewer Infrastructure Improvements: Benton County is requesting
funding to replace aging water and sewer infrastructure in rural communities to ensure
their basic needs are being met in a safe, clean, and efficient manner. Benton County
oversees five utility districts, the infrastructure of each of which is aging and at varying
levels of deteriorating condition. A 2023 preliminary design report identified critical
system component improvements needed in four districts: Alpine Sewer, Alsea Sewer,
Alsea Water, and Hidden Valley water. These districts are located in rural, low-income,
unincorporated cities with very strained resources. Federal investment, combined with
over $500,000 in County matching funds, will ensure these communities have safe and
resilient infrastructure for decades to come.

Monroe Health Center: In 2004, Benton County opened the Community Health Centers
of Benton and Linn Counties, joining a national network of community health centers
providing high quality accessible care to people in need. Our health centers focus on
reaching vulnerable populations by addressing financial, geographic, language, and
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cultural barriers to care. A crucial component of achieving these goals is ensuring each
community has access to adequate healthcare facilities.

The City of Monroe is a small but diverse rural community located approximately 17
miles south of Corvallis with a population just over 600. The Monroe Health Center is a
School-Based Health Center adjacent to Monroe Grade School. It's a small, outdated
modular building that can no longer accommodate the growing healthcare needs of the
community. Benton County is requesting funding to build a new Health Center on the
existing site, dramatically increasing the available square footage to facilitate more
equipment and staff and allow more healthcare services to be provided onsite.

Regional Public Safety Radio Infrastructure: Benton County is requesting funding to
install antennas and purchase radios necessary to improve public safety and emergency
response. A significant challenge with Benton County’s radio communications is the lack
of interoperability and situational awareness caused by law enforcement and Fire/EMS
utilizing different radio systems. Law enforcement and public works use 700 Megahertz
(MHz) frequencies while all Fire/EMS agencies utilize very high frequency (VHF)
systems. Furthermore, many parts of the rural county have “dead-zones” in which no
radio communications are available. Federal funding would support the installation of
three 700MHz antennas and purchase of new radios to eliminate “dead-zones” and
achieve interoperability between law enforcement and Fire/EMS.

Jackson-Frazier Wetland Boardwalk: Jackson-Frazier Wetland (JEFW) is a 144-acre
natural area in NE Corvallis that is owned and managed by Benton County. Prior to
Benton County’s acquisition in 1993, the land was used for agriculture which altered the
natural features substantially. Over the past 30 years, Benton County and community
partners and volunteers have worked tirelessly to restore the wetland to its natural
splendor. The award-winning site is valued for its biodiversity and used for education,
research, and public use.

A critical component of public access is a 2/3-mile-long wooden boardwalk which winds
through the wetland, allowing visitors to see many plant communities and habitats. This
boardwalk, constructed in 1997, was funded and built through efforts of dedicated
volunteers. Sadly, it has now deteriorated to the extent that it is no longer safely accessible
for some users and is a constant drain on County maintenance resources. Recognizing
this, Benton County, its partners, and volunteers are undertaking an effort to replace the
boardwalk. Together they have already raised over $1.2 million in state funding and
private donations and are requesting $800,000 in federal funding to complete the project.
The new boardwalk will follow roughly the same footprint as the existing structure and
all environmental and permitting work has been completed.

Page 2 of 3
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Fairgrounds Exhibit Hall: Benton County is requesting federal funding to transform the
Benton County fairgrounds into a regional Exhibit Hall to support increased tourism and
generate economic benefits for the community. An independent market research study
confirmed the area lacks both large exhibition space and quality meeting and banquet
spaces. The existing Fairgrounds has strong competition from horse event facilities in the
market area and the dirt floor of the current Benton Arena is unappealing for exhibitions,
non-horse sporting events, concerts, trade shows, and banquets.

A new exhibit hall is expected to generate a total annual economic impact between $1.2
million and $2.2 million while supporting 10-17 full-time jobs for hotels, restaurants,
shops, and other businesses that serve out-of-area-visitors. Converting the arena into a
regional exhibition Hall will ensure the County Fairgrounds continues to be an essential
community meeting and event space by adapting to the changing needs of the
community.

SW 534 Overcrossing: Benton County is requesting funding to complete engineering and
design of a railroad overcrossing over SW 53t Street. SW 53 currently goes under the
railroad and the trestle supporting the railroad bridge is located between the two travel
lanes causing a safety hazard. Also, the undercrossing frequently floods and ices over in
the winter, causing additional safety hazards to the driving public and the railroad
operators. In addition, the undercrossing has a vertical clearance limit of 13'6”, limiting
freight ravel. The requested funding would produce a shovel ready project consisting of
a realignment and overcrossing of 53 Street, east of the existing alignment.

Thank you for your consideration of these important requests.

Sincerely,

BENTON COUNTY BOARD OF COMMISSIONERS
»~——DocuSigned by:

pd. "WV&L 03/01/2023
ParNEASRE Chair

——DocuSigned by:

ﬁm/—opa,,gr 03/01/2023

24BF3C134.

Xan Eh1ppe Augerot Vice Chair

DocuSigned by:
(— 03/01/2023

85593F 3F4FD
ancy yse, Commlsswner
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MINUTES OF THE MEETING
BENTON COUNTY BOARD OF COMMISSIONERS
Zoom link: https://us06web.zoom.us/j/88934077467 2pwd=ZmhVWC9DejVaSIFLOOFpdFIZdk5qUT09
Livestream: /tip://facebook.com/BentonCoGov
Tuesday, February 21, 2023

9:00 a.m.
Present: Pat Malone, Chair; Xanthippe Augerot, Commissioner; Nancy Wyse,
Commissioner; Vance Croney, County Counsel; Joe Kerby, County
Administrator
Staff: Laurel Byer, Darren Nichols, Greg Verret, Inga Williams, Community

Development; Cory Grogan, Public Information Officer; Suzanne Hoffman,
April Holland, Jasper Smith, Health; Nick Kurth, JSIP; Gordon Kurtz, Public
Works; Adam Loerts, Information Technology; Amanda Makepeace, BOC
Staff; Erika Milo, BOC Recorder; James V. Morales, Records & Elections; Jef
Van Arsdall, Sheriff, Matt Wetherell, Juvenile Department

Guests: Brittany Beyer, Colin Bussell, Dawn Gallagher, Solarity; Cynthia Crosby,
Ken Eklund, Claire Fulsher, Kevin Fulsher, Bill Gellatly, Connie Jordan,
Bob Larkin, Debbie Palmer, residents; John Harris, Horsepower Productions;
Raymond Hill, Dan Oleson, LS Networks, Sam Imperati, [CM Resolutions;
Tracy Lang, James Thom, HP Corvallis; Hyatt Lytle, Corvallis City Councilor;
Andree Phelps, Attorney; Mike Reeder, Attorney; James Rennard, Pioneer
Connect; Alex Powers, Mid-Valley Media; Jennifer Williams, Corvallis
Advocate

1. Opening:
1. Call to Order

Chair Malone called the meeting to order at 9:01 a.m.

2. Introductions
3. Announcements

2. Comments from the Public

*Bill Gellatly, Corvallis resident: Gellatly, a retired mechanical engineer, asked the Board to
consider these questions regarding Coffin Butte Landfill (CBL):

e Has there been a supplier analysis of Republic Services as if evaluating a new operation?
How does RS compare with other suppliers in quality, technology, or environmental
compliance issues?

e Has the Board asked RS to provide plans to address long-term problems of water
treatment or ways to drive recycling issues back to the suppliers?

e Is there a plan to ensure that the substantial franchise fee increases will assure continuous
improvement of operations at CBL? Might some of the franchise fee increases be tied to
RS meeting improved rates of returning recycled plastic materials to the supply stream?

{Exhibit 1: Gellatly Letter on Coffin Butte Landfill}

Debbie Palmer, resident: Palmer stated it was her understanding that the County would hire an
independent third party to help create a request for proposals for the Sustainable Materials

Minutes of the BOC Meeting Page 1 of 14 February 21, 2023
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Management Plan. If so, Palmer asked that the County solicit information from the community
on who the consultant should be.

3. Review and Approve Agenda

The following item was removed from the agenda:
4.4 Benton County Talks Trash Budget Review and Request — Darren
Nichols, Community Development,; Sam Imperati, ICM Resolutions

The agenda number for Broadband 101 was corrected from 4.5 to 4.6.

4. Work Session

4.1 *Letter of Support Regarding CHIPS (Creating Helpful Incentives to
Produce Semiconductors) Act Application — James Thom, Director of
Operations, HP Corvallis

Thom described the 2022 CHIPS Act, which offers $52 billion to incentivize domestic
manufacturing capacity. The CHIPS Act request for proposals is expected this week; HP intends
to apply by May 2023 and would like to include letters of support from the Board and others.
The HP Corvallis campus is the only HP semiconductor processing and assembly facility in the
United States and is the most advanced microfluidics facility in the world. HP will seek funding
for new advancements in printing technology and possibly other projects depending on funding
requirements. HP will also apply for an enterprise zone in Benton County in March 2023,
working with Jerry Sorte, Corvallis-Benton County Economic Development Office. Thom can
provide information on HP utility usage and wastewater. Thom invited the Board to tour the
facility and asked what other topics the Board would like addressed.

Augerot noted that if HP Corvallis brings in additional employees, housing will be a challenge,
and asked how HP could help forge solutions for housing issues.

Wyse noted that an enterprise zone includes tax incentives for HP, and asked how that would
impact the government.

Thom replied the Federal government is evaluating CHIPS applications based on community,
city, county, and state support, and wants to see state financial commitment, which Thom is
working on through Business Oregon. HP Corvallis is also part of an e-commerce zone.

Augerot asked if an enterprise zone is usually limited duration.

Thom confirmed a zone usually lasts three to five years. HP will probably request five years.
There is potential for renewal based on job and wage criteria.

Malone asked what it would look like if HP succeeds in this initiative.

Wyse shared a community member chat question asking how much land HP has and whether HP
will need more.

Thom replied that all work will be done within HP’s existing buildings.
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Augerot shared that Linn-Benton Community College (LBCC) is considering what programs to
provide to support the local economy; Augerot mentioned to LBCC that HP was interested in
this expansion.

Thom replied that HP helped design and provides instructors for the LBCC electronics program,;
HP hires interns from the program every year and actively recruits from it.

Responding to a question from Wyse, Thom shared that HP is requesting the letter of support in
March or April 2023, before the early May 2023 application.

{Exhibit 2: CHIPS Presentation}

4.2 COVID Update from Department Operation Center — April Holland,
Health Services

Holland reported that 250 people were hospitalized with COVID-19 statewide as of February 13,
2023, an increase from 219 two weeks ago, after a low of 203 on February 4, 2023. The last peak
was 370 hospitalizations statewide in November 2022. As of yesterday, 153 people were
boarding (waiting for a bed) in hospitals statewide, down from a peak of 355 at the end of 2022.
About 5% of occupied Intensive Care Unit beds are filled with COVID-19 patients statewide;
available beds have returned to levels seen before the end of 2022 surge. Variant XBB1.5 is
advancing and estimated to make up over half of new infections in the Pacific Northwest.
XBB1.5 does not seem to cause more severe disease than the original Omicron strain, but is
more contagious. Reported COVID-19 cases are low in BC, as people are mainly using rapid
antigen tests at home; it is estimated that about 5% of cases are reported. The week of February
5, 2023, Benton County had 77 reported cases, for a seven-day rate of 83 cases per 100,000
residents. Last week’s testing positivity rate was 16%, which is high and indicates more cases are
likely present, up from 11.7% two weeks ago. Wastewater signals continue to be elevated.
Holland encouraged all to get the bivalent booster. About 28% of BC residents have received the
booster, including 83% of residents ages 65 and up. Staff have been distributing the figures from
the previous report about bivalent booster immunity through social media and partner emails.
Tests are still widely available. If you test positive, consider getting assessed for treatments,
especially if you are at high risk.

The Federal COVID-19 Emergency Declaration ends May 11, 2023. During the emergency, the
Federal government extended health coverage, long-term services and support, and food benefits.
Some of these temporary programs end soon. Oregon Health Authority and Oregon Department
of Human Services are working to preserve benefits for as many people as possible and ensure
coordination of additional resources. Staff should soon learn more about specific funding for
vaccines, personal protective equipment, and tests for local Public Health, such as whether these
can be purchased with remaining COVID-19 funds, or if additional funding may be coming.

Augerot noted that cold weather is expected again this week and staff are preparing inclement
weather sheltering.

Malone asked about vaccination options for people who have not had the full series or the
bivalent booster.

Holland replied that providers, pharmacies, and SamCare Express locations offer the primary
series and bivalent boosters. The County COVID-19 information line is still available.
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4.3 *Update from Benton County Talks Trash (BCTT) Solid Waste Process
Work Group (WG) — Darren Nichols, Community Development

Regarding Palmer’s comment, Nichols noted that a Sustainable Materials Management Plan
(SMMP) consultant is needed, but candidates have not been discussed yet. The BCTT WG will
help advise on the scope of the SMMP and consultant criteria. Nichols did not expect to use a
third party to help make the selection.

Imperati shared an updated WG schedule (exhibit 3):
e March 1, 2023: Subcommittees will create report draft five, to be issued March 3, 2023.
e March 4-5, 2023: public survey opens, focusing on the public’s reactions to the
subcommittee recommendations.
March 9, 2023: public virtual open house.
March 13, 2023: final draft six to be published with survey results.
March 17, 2023 staff and Imperati start assembling final report.
March 24, 2023: final report to Board, to be published the week of March 26, 2023.
April 18, 2023: WG to present at Board initial work session on this topic.

Imperati and Malone expressed appreciation for the significant time commitment that WG
members have put in.

Nichols concurred. Members contributed well over 2,000 hours of volunteer time. Nichols also
thanked staff including Grogan, JonnaVe Stokes (Communications), and Sarah Siddiqui (Equity,
Diversity, & Inclusion) for helping prepare the open house. The communications team plans to
translate materials into Spanish and American Sign Language.

{Exhibit 3: Updated BCTT Schedule}

4.4 Benton County Talks Trash Budget Review and Request — Darren
Nichols, Community Development,; Sam Imperati, ICM Resolutions

This item was postponed.

4.5  *Update from Justice System Improvement Program — Nick Kurth, Justice
System Improvement Program Manager

Kurth reviewed recent JSIP milestones. January 2023: final Community Advisory Committee
meeting, Board’s bond package decision. February 2023: staff submitted the bond measure title,
which is under review and should be accepted shortly. The final JSIP Executive Committee
meeting was last week, followed by an open house. Counsel to submit the bond
measure/explanatory statement to the Board today (item 8.2). Remaining milestones:
February/March 2023: submit materials for safe harbor review, community informational events.
April 2023: mailer sent to residents. May 16, 2023: bond measure vote.

Kurth shared feedback on the open house; venue and format were well received, with
considerable community interest and demand. This was the sixth large JSIP community event
since mid-2021. Staff have held more than 50 small group presentations/meetings, which are
ongoing. The open house had at least 200 community participants plus electeds and staff, with
strong media coverage; 82 questionnaires were filled out. Kurth thanked Lindsey Goodman
(JSIP), Grogan, Brenda Downum (Communications), Stokes, and Marriah De La Vega (Board’s
Office).
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Grogan described media coverage of the open house, including television, radio, and
newspapers. The County advertised in local media and sent a mailer to all County residents as
well as email lists and e-newsletters. Social media coverage was in the thousands.

Malone praised the event format and asked if this was the last large format JSIP presentation.

Kurth confirmed, but public engagement will continue. Kurth showed a video of the open house
event. Staff and the Board thanked Harris for help with the video.

Augerot praised the event and the thoughtful questions from community members. Augerot felt
there was a lot of community support and felt very optimistic.

Van Arsdall echoed feeling very optimistic.

Van Arsdall, Kerby, and the Board thanked staff.

{Exhibit 4: JSIP Open House Video}

Chair Malone recessed the meeting at 10:16 a.m. and reconvened at 10:22 a.m.

4.6  Broadband 101 — Adam Loerts, Information Technology Services,; Brittany
Beyer, Dawn Gallagher, Solarity Representatives

Loerts explained that in 2021, a consortium of counties convened a Broadband Action Team
(BAT), partnering with Oregon Cascades West Council of Governments (COG), which
commissioned Solarity to study broadband access in the mid-Willamette Valley.

Beyer introduced Solarity, which provides broadband planning, mapping, outreach, and grant
application assistance. Broadband means an always-on high-speed internet connection with
specific technical specifications. Schools, libraries, hospitals, and municipality buildings need to
be wired to 1 gigabyte capacity. Broadband providers depend on subscriptions, so suburban and
especially rural areas are usually underserved. Beyer emphasized adoption, affordability, and
access. Adoption: even if the infrastructure is there, people may need assistance to use or afford
the service. Affordability: there is some Federal low-income assistance to reduce internet cost.
Affordability is a bigger priority in urban areas, while access is a bigger priority in rural areas.

Broadband is an equity issue. Since the pandemic, everyone needs access to remote education
and telemedicine. Emergency services and businesses are now highly tech-dependent. Many jobs
and social services are only accessible online. Areas that provide return-on-investment have
already been served; the remainder need public-private partnerships or provider incentives to
close the gap. Many grants require matching funds. Beyer recommended reading the Oregon
Broadband Strategic Plan from the Oregon Broadband Office (OBO).

COG tasked Solarity to create a Broadband Strategic Plan by the end of 2023. Solarity began
with outreach in 2022 about the statewide program Faster Internet Oregon (FIO), which allows
users to do home speed tests. Beyer showed a map of internet speed variation in the County,
based on FIO data. Best speeds are in the City of Corvallis. A United States Department of
Agriculture (USDA) $25 million grant was just awarded to Pioneer Telephone to improve
service in the area between northwest Benton and northeast Lincoln County. Monroe Telephone
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Company is a protected area under USDA. Long-term strategy needs to focus on areas that do
not have those solutions.

The Infrastructure Investment and Jobs Act (IIJA) passed in 2021, including $42 billion for
broadband nationwide. Oregon has already received $5 million for planning and will receive
$550 million for infrastructure and related grants and $782,193 for digital equity work. Grants
will most likely be issued mid-2024. OBO will oversee about $120 million in US Treasury
Capital Projects Funds for Technical Assistance Grants to be awarded spring 2023, and
Broadband Infrastructure Grants available fall 2023. Other sources: USDA ReConnect
(November 2023 deadline), Economic Development Authority (Federal grants for smaller
projects), and American Rescue Plan Act (ARPA).

The Broadband Equity, Access & Deployment (BEAD) five-year plan and Economic
Development Authority five-year plan will probably be approved in fall 2023; then each state
must submit a plan to allocate its IIJA grant. Municipalities can prepare for potential broadband
infrastructure builds by studying current coverage, considering a County-level point of contact,
and working on matching funds. Counties can also form a county-level BAT or other structure,
and consider applying for a Broadband Technical Assistance Program level one project.

In March 2023, Solarity will deliver a near-term broadband funding matrix to COG. Outreach,
surveys, and speed tests will continue. Rapid Design Studies will show the cost to close the gap
in areas of concern. Solarity recommends that County leaders support the FIO speed test
initiative, align interested parties, and consider funding options.

Loerts to send more information, including talking points to share with other electeds.

Augerot expressed concern about uneven coverage in Corvallis, in addition to gap areas, and
asked how much Corvallis had engaged with the contract.

Loerts replied that Corvallis is not part of the BAT, but had been involved in some community
efforts.

Augerot noted Corvallis is a critical partner, with the majority of Benton’s population. Service is
also a matter of economic competitiveness, such as being able to support the HP buildout.

Loerts stated that this study will examine options as well as availability. This data is focused on
rural broadband availability, but will provide information that also helps urban areas.

Beyer added that each County asked Solarity to work on a business-specific survey. If there are
areas of concern in Corvallis, make sure internet users are taking speed tests, which allow
Solarity to analyze the information and take that to providers. The overall strategy will be about
closing gaps between urban areas, but city hubs will not be forgotten.

Malone asked if I[IJA funding goes to states, after which counties compete for grants.
Beyer confirmed.
Loerts explained the OBO has expanded to help address this issue and has a larger committee

working on how to divide funding among counties. The mapping will be a living document of
broadband as a utility, and will give the County a new information tracking resource.
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Malone asked about the relationship between the Benton County Information Technology (IT)
Department and COG regarding grant applications.

Loerts is a member of the regional BAT and provides information to the IT team. COG is taking
the lead on working with Solarity, but BAT will work with Solarity’s plan, develop strategies,
and return to the Board about match funding.

Augerot asked if Loerts had done external networking with local internet providers.
Loerts replied that many providers are involved in BAT, and BAT keeps providers up to date.

Malone emphasized telling the public about the speed tests. More participants means better
information, which improves the County’s chance of getting grants.

Loerts shared that Grogan and Stokes have been spreading the word on all County channels.

5. Consent Calendar

5.1 In the Matter of Appointment to the Benton County Planning Commission:
Ed Fulford

5.2  In the Matter of Reappointments to the Community Services Consortium
Community Action Advisory Council: Cookie Johnson, Mark Edwards,
Jerry Groesz

5.3 In the Matter of Approving the Minutes of the February 7, 2023 Tuesday
Board Meeting

5.4 In the Matter of Approving the Minutes of the March 22, 2022 Information
Sharing Meeting

5.5  In the Matter of Approving the Minutes of the February 22, 2022
Information Sharing Meeting

5.6 In the Matter of Approving the Minutes of the January 25, 2022 Information
Sharing Meeting

MOTION:  Augerot moved to approve the Consent Calendar of February 21, 2023. Wyse
seconded the motion, which carried 3-0.

6. Public Hearing

PH1 In the Matter of a Public Hearing and Potential First Reading of Ordinance
2023-0318 Revising Benton County Code (BCC), Chapters 4, 5, and 6 —
James V. Morales, Records & Elections

Chair Malone opened the Public Hearing at 11:15 a.m.

Staff Report
Morales explained the revision was mainly clean-up after staff identified areas of concern for the

process. Chapter 4: the filing deadline for a commissioner candidate was updated to align with
Oregon Revised Statutes (ORS). Chapter 5: an update on advisory measures, which Morales
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proposed because there was an instance of an advisory measure that went out to the community,
but staff did not have any guidance. There is no State guidance. Morales’ concern was the space
that an RCV contest or advisory measure takes on a ballot. The change clarifies that three dates
in the two-year election cycle (besides primary, general, and special district elections) are
available for advisory measures. Chapter 6: makes code on voters pamphlet distribution more
clear and less restrictive, allowing options such as placing the pamphlet in the ballot envelope. A
redundant section was removed.

Augerot noted that in chapter 6, clauses 6.305(2)(b)(i1) and 6.405(2)(b)(ii) state: “The Elections
Office shall reject any argument which: incites, promotes, or advocates hatred, abuse, violence,
or hostility toward or which tends to cast ridicule or shame upon any person or group by reason
of race, color, religion, or manner of worship.” Augerot opined that this should include gender,
or refer to State anti-discrimination statutes.

Counsel was fairly certain that the proposed language mirrored ORS or Oregon Administrative
Rules, and that the phrase ‘which tends to cast ridicule or shame upon any person’ might be
broad enough to capture Augerot’s concern.

Augerot requested that staff investigate a more specific approach.

Morales asked if it would be possible to pass the Ordinance saying staff will add gender to those
sections.

Counsel preferred to research the item first.

Public Comment
No comment was offered.

Because the Ordinance as written included all three chapters, Counsel recommended that the
Board postpone the vote on this item until the March 7, 2023 board meeting.

Chair Malone continued the Public Hearing to March 7, 2023 at 11:00 a.m., time certain or as
soon thereafter as the matter may be heard.

PH2 *In the Matter of a Public Hearing Regarding an Appeal of Planning
Commission Land Use Decision Regarding L.U-22-023; Jordan — /nga
Williams, Community Development

Chair Malone opened the Public Hearing at 11:30 a.m. Malone explained that the applicable
substantive criteria on which this case shall be decided are found in Benton County Code (BCC)
55.120, 55.405, 99.810, and 99.705. Applicants have the burden of proving that all of the
relevant approval criteria have been met.

The Board had no bias, conflict of interest, or ex parte contacts to declare.

Staff Report
Williams explained that Community Development (CD) received this application for an

accessory farm help dwelling for a relative of the farm operator on March 21, 2022. CD denied
the application. The decision was appealed to the Planning Commission (PC), which denied the
appeal. The applicants appealed the PC decision to the Board. March 21, 2023 is the final state-
mandated deadline for all County-based appeals. The property contains 64 acres zoned Exclusive
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Farm Use (EFU). Cynthia Crosby is the farm operator and Connie Jordan is the farm owner.
Claire and Kevin Fulsher are relatives who provide help to Jordan and Crosby.

Staff concluded the application meets all criteria except BCC section 55.120(1)(b): “the
relative’s assistance in the management and farm use of the existing commercial farming
operation is required by the farm operator.” The decision rested on two issues: when is farming a
commercial farm operation (CFO), and how does the word ‘require’ apply to the applicant’s
stated need. Staff used the objective criteria established by the Land Use Board of Appeals
(LUBA) to determine that the appellants’ operations do not rise to level of a commercial farming
operation, based on a minimum parcel size of 80 acres, a minimum $80,000 gross income for
primary or accessory farm dwelling, and the definition of a commercial agricultural enterprise in
Oregon Administrative Rules (OARs). Staff concluded that live-on farm help is not required.
Claire and Kevin Fulsher already provide supplemental help within a 15-minute drive from the
property. Appellants also rely on help from neighbors, a part-time employee, and others. The
appellants have retirement savings and thus do not rely on this farm for their living.

Williams noted that the appellants and their attorneys have submitted supporting documentation.
While appellants and attorneys do not agree with the staff assessment, those parties may not
substitute their own definition of a CFO or the term ‘required.’ Staff recommended that the
Board uphold the PC’s denial of the appeal.

Appellants
Mike Reeder explained that he and Andree Phelps are attorneys jointly representing the

appellants. Reeder provided a memo to the Board (exhibit 5) detailing the appellants’ case
against the denial. Reeder cited ORS 196.307(4), which states that a local government may adopt
only clear and objective standards (C&OS) for housing development. LUBA and courts have
held that any standard that is not clear and objective must be waived. Reeder argued the
following standards in BCC are not clear and objective and thus should be waived:

1. Does the farming operation rise to the level of a CFO?

2. When is the relative’s assistance with the management and farm use of the existing CFO

required?

1. Commercial Farming Operation
Reeder stated that staff’s determination of what activities would constitute a CFO was
inconsistent with prior interpretations. Staff stated that only two of the appellants’ farming
operations create a profit: breeding cattle and raising hay. Reeder maintained the appellants’
apple orchard and agricultural equipment maintenance and use should also be included.

Staff stated the land was not used primarily to obtain a profit, whereas the submitted business
and marketing plan shows that the primary use is for CFOs. Staff’s determination was a
judgment call. Staff suggest the appellants do not rely on the farm for the majority of their
income, which is inaccurate and not a criteria in code.

LUBA has dealt with questions from other counties about how to determine if a farm operation
rises to the level of a CFO to merit a relative farm-help dwelling (RFHD). LUBA allows RFHDs
that meet the criteria to fit in one of three safe harbors. But in the 2009 Richards case, LUBA
held that despite those safe harbors, the County can approve an RFHD when the scale and
intensity of farm use rises to the level of a CFO. Staff recognized this option in the original staff
report, but that analysis was later omitted.

2. Need for Assistance:; Definition of ‘Required’

Minutes of the BOC Meeting Page 9 of 14 February 21, 2023



Page 31 of 384
Reeder addressed whether the farm operator requires assistance. The term ‘requires’ is not
defined in BCC or ORS, and thus is not clear and objective. In prior decisions, staff have defined
‘requires’ as ‘less than absolutely necessary.” Staff have shifted the definition of ‘required’ in the
appellants’ case. Reeder discussed different dictionary definitions of ‘requires’ and cited cases
relating to the interpretation of ‘required’ assistance and standards for a CFO:

e Roberts Application: County Counsel cited this case to argue that C&OS were used in the
appellants’ case; however, Reeder argued that Roberts supports the appellants.

e Lane County versus R. A. Heintz, a 1961 Oregon Supreme Court case, found that the
language of an ordinance must be interpreted, where doubt exists as to the intention of the
legislative body, in favor of the property owner and against any implied extension of the
restriction.

o Fortier Application: Benton County approved an RFHD on a 48-acre hazelnut farm with
zero income, based on the owner’s statement that the help was required.

e Bricker Application: the County defined ‘required’ as ‘needed for a specific purpose,’ not
‘absolutely necessary.” The County stated that an $80,000 annual income is a subjective
standard and a farm could be a CFO even if it does not meet that threshold, saying that
the closest definition of a CFO is from the OAR definition of commercial agricultural
enterprise.

e This non-specific definition was further developed by the Richards case, where the
County admits that this is not a C&OS.

o Staff stated that ‘necessary’ as used in Louks versus Jackson County is different from the
term ‘required’ in BCC. Staff provided no explanation of why that analysis was not
applied in the appellants’ case.

Expert Testimony
Reeder provided two expert testimonials (see packet) to evidence the farmers’ production levels
and need for assistance, and stated that this information was not addressed by staff. The
appellants also submitted a business plan which described their desire to increase yields and
productivity. The plan projects 2024 cattle and hay yields which would earn over $80,000 per
year. Reeder concluded this farm is a CFO for the purpose of obtaining a profit.

Responding to questions from Wyse, Reeder replied that the farm is not located in any UGB or
incorporated area, is not currently making $80,000 per year in profit, and is not over 80 acres in
size.

No other testimony or staff response was offered.

Augerot asked whether C&OS did not prevail in this instance because those standards apply
within the Urban Growth Boundary (UGB), and are pertinent to housing decisions and expansion
of housing, rather than any additional housing on EFU land (which is governed by Oregon
planning goal three).

Counsel replied that the courts have applied C&OS for housing both inside and outside the UGB.

Malone asked if Community Development had anything to add, since some of the appellants’
information was provided after PC deliberations.

Nichols replied that staff reviewed the additional evidence and determined it does not change
staff’s original decision.
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Wyse asked about the Board’s options for deliberating and making a decision at a future
meeting, to allow time to read the new material.

Nichols replied that the County must make its decision no later than the extended deadline of
March 21, 2023, otherwise the appellants can file a mandamus.

Counsel noted it has not been unusual to continue these hearings in the past, particularly when
new information was received.

The Board decided to continue the public hearing at the March 7, 2023 meeting.
Wyse asked if the prohibition on ex parte contact was still in effect.

Counsel replied that the prohibition on ex parte contact, bias, and conflict of interest still applies
until the Board makes its final decision.

Chair Malone closed the record for this hearing at 12:23 p.m.

Chair Malone continued the Public Hearing to March 7, 2023 at 11:00 a.m., time certain or as
soon thereafter as the matter may be heard.

{Exhibit 5: LU-22-023 Appeal Hearing Memorandum}
Chair Malone recessed the meeting at 12:25 p.m. and reconvened at 12:33 p.m.

7. Old Business

7.1 Approval of the 2023-2028 Community Wildfire Protection Plan (CWPP) —
Inga Williams, Community Development

Malone noted that the County delayed completing the CWPP due to waiting for the State to
complete the Wildfire Risk Map (WRM); however, the WRM is on hold, so the County is
proceeding. Malone asked how much the CWPP had changed since spring 2022.

Williams replied the WRM is now expected to be complete at the end of 2024 and will be
incorporated into the CWPP at that time. The existing WRM is an appendix of this document.
Few differences are expected. Benton County is designated as low to moderate risk. The Oregon
Department of Forestry (ODF) and the Fire Defense Board Chair requested a few revisions to the
CWPP; staff made those changes, and those agencies approved the document.

Augerot asked if “Appendix G: Strategic Planning Areas and Projects” was a living document, to
be updated with priorities and additional information.

Williams confirmed. The document will probably be updated soon if staff receive funding,
because project priorities must be determined. An update involves convening all the Fire Chiefs,
OSU, a steering committee, ODF, and the full advisory body with FireWise chairs and interested
members of the public.

MOTION: Wyse moved to accept the 2023-2028 Community Wildfire Protection Plan as
presented by staff and as approved by the Fire Defense Board and the Department
of Forestry. Augerot seconded the motion, which carried 3-0.
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7.2 In the Matter of a Second Reading of Ordinance No. 2023-0316,
Development Code Amendments Regarding Stormwater — Greg Verret,
Community Development,; Gordon Kurtz, Public Works

Verret explained that on February 7, 2023, the Board held a Public Hearing and first reading on
these code amendments. The amendments are necessary to comply with State requirements. The
Ordinance is unchanged since the first reading.

MOTION: Augerot moved to enact Ordinance No. 2023-0316, amending the stormwater
provisions of the Development Code, and conduct the second reading of the
Ordinance. Wyse seconded the motion, which carried 3-0.

Counsel read the ordinance aloud (short title). Effective 3/23/2023.

7.3 In the Matter of a Second Reading of Ordinance No. 2023-0317, Benton
County Code Amendment Regarding the Adair Village Urban Growth
Boundary (UGB) — Greg Verret, Community Development

Verret explained that on February 7, 2023 the Board held a Public Hearing and first reading of
the Ordinance. A joint Public Hearing with the Adair Village City Council was held. The
Ordinance amends the UGB by adding two properties, to be rezoned from Exclusive Farm Use to
Urban Residential. This is a holding zone until the area is annexed into Adair Village, at which
time it will be rezoned, supplied with city services, and developed.

MOTION: Wyse moved to enact Ordinance No. 2022-0317, amending the Adair Village
Urban Growth Boundary, and conduct the second reading of the ordinance.
Augerot seconded the motion, which carried 3-0.

Counsel read the ordinance aloud (short title), to be effective March 23, 2023.

8. New Business
8.1 Revised Ranked Choice Voting (RCV) Rules — James V. Morales, Records &
Elections

Morales presented revised rules for implementation for RCV. If approved by the Board, Morales
will request that the City of Corvallis adopt the same rules or tie to the County rules so both
jurisdictions remain aligned. The amendments are additions which capture some of the
functionality in the current system and clarify the process, including:

e Defining continuing ballots.

e C(Clarifying on RCV returns that the County will only release first-choice rankings, and
will wait until all ballots are cast before running the RCV process.

e Defining batch elimination as a process utilized when more than one candidate is
mathematically eliminated from having the opportunity to win, and defining the winning
threshold that comes from those continuing ballots.

e Applying automatic recount for a RCV contest to ensure consistency with the plurality
voting method, where the top two candidates’ number of votes is used to determine when
the threshold for an automatic recount is reached.

e C(Clarifying that RCV would be applied in the event of a tie vote if there were two or more
remaining candidates.
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Counsel noted that these changes reflect the experience that Records & Elections office has
gained since the original rules were created.

Malone asked if the Oregon legislature is considering applying RCV statewide.

Morales confirmed, primarily through House Bill 2004, which Speaker Dan Rayfield drafted.
Morales will meet with Rayfield to discuss further. Morales has received requests to participate
in many groups to provide feedback on RCV.

MOTION: Augerot moved to accept staff recommended revisions to the Ranked Choice
Voting Rules for Implementation. Wyse seconded the motion, which carried 3-0.

8.2 Justice System Improvement Program (JSIP) Ballot Measure and
Explanatory Statement for SEL 801 — Vance Croney, County Counsel; Nick
Kurth, Justice System Improvement Program (JSIP) Manager

Counsel explained this is the last step in submitting the JSIP measure to the Elections Office for
publication and vote. SEL 801 is the notice of the ballot measure for the election, which is
submitted after the publication period. Provided there are no challenges or changes, the language
on this form is the same that the Board approved two weeks ago.

Morales noted there were no challenges as of this morning.

Counsel added that the explanatory statement went through extensive edits and reflects a truly
collaborative effort. If approved, Counsel will file the items on February 24, 2023.

Responding to a question from Augerot, Counsel confirmed the inclusion of the sentence, “If the
bonds are approved, they will be payable from taxes on property ownership that are not subject
to limits of sections 11 and 11b, Article XI of the Oregon Constitution.”

Kerby and the Board acknowledged staff for participating in this milestone.

MOTION: Augerot moved to adopt/approve SEL 801 and the explanatory statement as
presented. Wyse seconded the motion, which carried 3-0.

9. Departmental Reports & Requests

9.1 Establish Quality Assurance Coordinator (QAC) Position in Developmental
Diversity Program —
Jasper Smith, Suzanne Hoffman, Health Services

Smith explained the State Office of Developmental Disability Services passed ARPA funding to
Benton County for the QAC position. The position was approved by the Position Review
Committee, but the Committee can only approve the position as limited duration. Staff would
like this to be a full-time permanent position and expect to have long-term funding.

Responding to questions from Augerot, Smith explained that instead of providing direct services,
the QAC works on administrative aspects such as foster care licensing, billing, payments, and/or
protective service investigations. The County will receive State funding every two years. The
County bills for services with the State, receives reimbursements through the local match
program, and uses the local match to fund these positions. Funds were already received from the
State and must be spent before March 2025.
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Hoffman added that this position will be included in forthcoming budget information; Chief
Financial Officer Rick Crager has reviewed and approved the funding plan.

MOTION: Augerot moved to approve the creation of a permanent Quality Assurance
Coordinator position in the Developmental Diversity program, and begin
recruitment for a potential hire date in April 2023. Wyse seconded the motion,
which carried 3-0.

Smith shared that the Developmental Diversity Program will be in its new location at the Sunset
Building on February 27, 2023.

10. Other

Wyse volunteered to serve on the Inter-Governmental Council for the Coordinated Homeless

Response Office.

MOTION: Augerot moved to appoint Commissioner Wyse to serve on the Inter-
Governmental Council for the Coordinated Homeless Response Office under
House Bill 4123. Wyse seconded the motion, which passed 3-0.

Wyse shared that Branden Pursinger, Association of Oregon Counties, is seeking county data on
well needs and water insecurity for the 2023 Legislative draft package. Although Benton County
has not been in a formal drought, Wyse asked if staff want to be involved.

Kerby recommended that Hoffman and Kerby discuss who best to address that.

Wyse expressed interest in the project. Wyse to reply to Pursinger and forward to Kerby and
Hoffman.

Augerot asked if another Commissioner could attend the ODF meeting and tour on March 8-9,
2023.

Malone could probably attend on March 9. Malone noted the Board will finish Information
Sharing from the February 16, 2023 meeting at a later date.

11. Adjournment
Chair Malone adjourned the meeting at 1:14 p.m.

Pat Malone, Chair Erika Milo, Recorder
* NOTE: Items denoted with an asterisk do NOT have accompanying written materials in the meeting
packet.
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 03/07/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Department * Records & Elections
Contact Name * James V. Morales

Phone Extension® 5417666832

Meeting Attendee  James V. Morales
Name *

Agenda Item Details
Item Title * Revise BCC Chapters 4, 5 & 6

Item Involves * Check all that apply
[~ Appointments
[~ Budget
[~ Contract/Agreement
[~ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[ Notice of Intent
[~ Order/Resolution
W Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
[~ Other

Estimated Time * 10

Board/Committee C Yes
Involvement ™ € No


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y
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Issues and Fiscal Impact 2B€ 979

Item Issues and Description

Identified Salient BCC Chapter 4 proposed revision corrects the filing deadline inadvertently omitted
Issues* from previous revisions in 4.215 to 70th day.
BCC Chapter 5 proposed revision makes clear the election dates available to
place Advisory Measures on the ballot.
BCC Chapter 6 proposed revision provides flexibility in the manner in which voters'
pamphlets may be distributed and adds gender to subsections 305 and 405.

Options* 1. Enact an ordinance adopting revisions to BCC Chapters 4,5, and 6.
2. Amend and enact an ordinance for revisions to BCC Chapters 4,5, and 6.
3. Take no action on revisions to BCC Chapters 4,5, and 6.

Fiscal Impact® C Yes
© No
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2040 Thriving Communities Initigtive

Mandated © Yes
Service? * C No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a
departmental goal.

To review the initiative, visit the website HERE.

Mandated Service If this agenda checklist describes a mandated senice or other function, please describe here.

Description * Elections are mandated services for all eligible Benton County voters.
Voters' pamphlets and Advisory Measures are optional services that can be
expanded or eliminated via Ordinance or due to lack of funding for the voters'
pamphlet production and distribution.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

Core Values ™ Select all that apply.
¥ Vibrant, Livable Communities
[~ Supportive People Resources
[T High Quality Environment and Access
[~ Diverse Economy that Fits
[~ Community Resilience
[~ Equity for Everyone
[~ Health in All Actions
[ NA

Explain Core Values These election related topics are key to preserving the voting rights of eligible
Selections* Benton County voters and help to keep the electorate fully engaged in the
democratic process.

Focus Areas and Select all that apply.
Vision * [T Community Safety
[~ Emergency Preparedness
[~ Outdoor Recreation
¥ Prosperous Economy
[~ Environment and Natural Resources
[~ Mobility and Transportation
[~ Housing and Growth
¥ Arts, Entertainment, Culture, and History
[~ Food and Agriculture
¥ Lifelong Learning and Education
[~ NA

Explain Focus Areas The election materials and supporting processes are vital part of the fabric of this

and Vision nation and our communities. The impacts of elections can be traced to every focus

Selection * area within the county's vision, particularly history, culture, and the economy.
Seeking to educate the electorate in Benton County through the voters' pamphlet
and alternate media remain a primary focus to the election process in this county.


https://thebee.in.co.benton.or.us/2040
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Recommendations and Motions

[tem Recommendations and Motions

Staff Staff recommends enacting an ordinance adopting proposed changes to Benton
Recommendations* County Code Chapters 4, 5 and 6.

Meeting Motions * Imowe to ...
to enact Ordinance number 2023-0318 and to conduct a first reading.



Attachments, Comments, andpé%eb4r%1?sfsg’f%4n

[tem Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.

Chap 4 County Elections and

29.01KB
Candidates Proposed2023.docx
Chap 5 Ballot Measures_Proposed2023.docx 31.45KB
Chap 6 Voters Pamphlet_Proposed2023.docx 31.36KB

Ordinance Amending BCC Ch 4,5,6 02032003.docx 15.42KB

Comments (optional) If you have any questions, please call R&E Director, James Morales, at extension
6832 or County Counsel, Vance Croney, at 6661.
Thank you
If you have any questions, please call ext.6800

Department JAMES MORALES
Approver
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BEFORE THE BOARD OF COMMISSIONERS
FOR THE STATE OF OREGON, FOR THE COUNTY OF BENTON

In the Matter of Amending Chapters 4, )
5 and 6 of the Benton County Code ) Ordinance No. 2023-0318

THE BENTON COUNTY BOARD OF COMMISSIONERS HEREBY ORDAIN AS
FOLLOWS:

WHEREAS, following review of the Benton County’s election-related code sections, it was
determined that chapters 4, 5 and 6 require minor revisions and clarifications; and

WHEREAS, chapter 4 is revised to specify election dates for local government advisory
measures, chapter 5 is revised to correct a filing deadline, and chapter 6 is revised to clarify voter
pamphlet requirements; and

NOW, THEREFORE, the Board of Commissioners of Benton County ordain as follows:

I. Short Title.

1. This ordinance shall be known as “Amendment to Benton County Code Chapters 4, 5
and 6.”

1I. Text Amendment.

2. Benton County Code Chapters 4, 5 and 6 are hereby amended as noted in the
attachment marked Exhibit A.

This Ordinance shall become effective on the 20" day of May, 2023.

1*' Reading: February 21, 2023
2" Reading: March 7, 2023
Effective Date: April 6, 2023

BENTON COUNTY BOARD OF COMMISSIONERS

Pat Malone, Chair

Xanthippe Augerot, Vice Chair

Nancy Wyse, Commissioner
Approved as to Form:

County Counsel
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CHAPTER 4
ELECTIONS AND CANDIDATES
ADMINISTRATION
4.001 Purpose.

The purpose of this chapter is to provide clear guidance to county offices and other interested
parties in the conduct of elections held in Benton County. [Ord. 99-0153; Ord. 2019-0291]

4.002 Definitions.

(1) “Electoral District” means the physical boundaries within Benton County of any elected
position. [Ord. 99-0153; Ord. 2019-0291]

SPECIAL ELECTIONS

4.101 Special Elections.

The Board of Commissioners may call a special election by order. The order shall state the purpose
for calling the special election, the propositions to be voted upon, and the date on which the
election shall be held. [Ord. 11, adopted May 6, 1986; Ord. 85-0002; Ord. 90-0062; Ord. 2019-
0291]

4.102 Filing Deadlines. Special district nominations shall be filed not later than the 70" day before
the election and in compliance with existing election law. [Ord. 2019-0291]

ELECTIONS GENERALLY

4.201 Election to Fill a Vacancy.

If an election is required to fill a vacancy in an elected County office pursuant to Benton County
Charter Chapter V Section 22(4)(a)(A), the election shall be conducted pursuant to Benton County
Charter Chapter VII Section 25(1). [Ord. 90-0062; Ord. 2019-0291]

4.205 Ballot Specifications for Partisan Offices.

If an election is held to fill a vacancy in a partisan county office, the candidate's party affiliation
as listed in the candidate's petition or declaration of candidacy or certificate of nomination shall
appear first following the name of the candidate on the ballot, followed by up to two minor party

nominations received by that candidate, if applicable. Abbreviated party names as established by
the Secretary of State can be used. [Ord. 90-0062; Ord. 2019-0291]

Last Modified 02/05/2019, Ord. 2019-0261 4-1
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4.210 Filing of Candidate's Petition or Declaration of Candidacy.

(1) A person eligible pursuant to the Benton County Charter may become a candidate to fill
partisan or non-partisan elected County office, or to fill a vacancy in a partisan or non-partisan
elected County office, by filing either a petition or a declaration of candidacy.

(2) At the time of filing, a declaration of candidacy shall be accompanied by a filing fee set by
order of the Board of Commissioners. The Board shall set the amount of the filing fee based on
the filing fee provided in state law for a declaration of candidacy for an elected County office.

(3) In lieu of filing a declaration of candidacy and paying a fee, a person may become a candidate
for an elected County office by filing a petition of candidacy as follows:

(a) If the person is filing a petition of candidacy to fill a nonpartisan elected County office,
at the time of filing, the petition shall contain at least 500 signatures of electors in the
electoral district, or a number of signatures of electors equal to at least one percent of the
votes cast in the electoral district for all candidates for Governor at the most recent election
at which a candidate for Governor was elected to a full term, whichever is less. In addition,
these signatures shall include those of electors registered in each of at least one-fifth of the
precincts in the electoral district.

(b) If the person is filing a petition of candidacy as a candidate of a major political party to
fill a partisan elected County office, the petition shall contain the signatures of electors who
are members of the same major political party as the candidate. The petition shall contain
at least 500 signatures or the number of signatures at least equal to two percent of the vote
in the County for the candidates of that major political party for presidential electors at the
last presidential election, whichever is less. In addition, the signatures shall include those
of electors registered in at least one-fifth of the precincts in the electoral district. [Ord. 90-
0062]

4.215 Filing Deadlines.

(1) A petition for candidacy or declaration of candidacy shall be filed not later than the l70‘h]
prior to a primary or general election or any other special election.

(2) The certificate of nomination of a candidate for public office shall be filed in accordance with
ORS 249.722. [Ord. 90-0062; Ord. 2019-0291]

4.220 Contents of Petition or Declaration.

(1) A petition or declaration of candidacy shall contain the information required in ORS
249.031.

(2) A declaration of candidacy shall also include a statement that the required fee is included with
the declaration.
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(3) A petition of candidacy shall also include the required signatures as provided by BCC 4.205(3).
[Ord. 90-0062; Ord. 2019-0291]

4.225 Certification of Signatures.

The Benton County Elections Office shall certify the signatures on a petition of candidacy for
genuineness, while ensuring that the signer meets all of the necessary requirements for signing and
that the signer has signed no other petitions regarding the same contest. [Ord. 90-0062; Ord. 2019-
0291]

4.230 Precinct Committeepersons.

The election of precinct committeepersons will take place in accordance with the applicable
provisions of ORS Chapter 248 [Ord. 99-0153; Ord. 2019-0291]

4.235 Certificate of Nomination.

A minor political party, assembly of electors or individual electors may nominate one candidate
for a vacancy in a partisan county office by preparing and filing a certificate of nomination. [Ord.
90-0062; Ord. 2019-0291]

4.240 Contents of Certificate of Nomination.

(1) A certificate of nomination shall state:

(a) The name by which the candidate is commonly known. A candidate may use a
nickname in parenthesis in connection with the full name.

(b) The mailing address and residence of the candidate.

(¢) The office, and department or position number, if any, for which the candidate is
nominated.

(d) The name of the minor political party, if any, which nominated the candidate.

(e) If the candidate is nominated for a partisan office by an assembly of electors or
individual electors, the word "Nonaffiliated" and a statement that the candidate has not
been a member of a major or minor political party during at least 180 days before the date
the certificate of nomination is filed, shall be included.

(2) A certificate of nomination made by a minor political party or assembly of electors shall be
signed by the presiding officer and secretary of the nominating convention of the party or
assembly. An affidavit shall be made on the certificate by the presiding officer and the secretary
and sworn to or affirmed by them before one of the following: a judge, justice of the peace, County
Clerk, or notary public. The affidavit shall state that the statements in the certificate are true. With
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respect to an assembly of electors, the affidavit shall state that the assembly satisfied the
requirements of BCC 4.255.

(2) The nominee must accept the nomination by either signing the certificate of nomination, or
filing a signed acceptance of the nomination prior to or at the same time as the filing of
certificate of nomination. [Ord. 90-0062; Ord. 2019-0291]

4.245 Entries in Register of Nominations Upon Filing Certificates.

(1) Immediately after each certificate of nomination is filed, the Benton County Elections Office
shall enter in the register of nominations:

(a) The date the certificate was filed.

(b) The name of each candidate.

(¢) The office for which the candidate is nominated.

(d) When applicable, the name of the minor political party or identification of the assembly
of electors making the nomination, and the names of the chairperson and secretary

certifying it.

(e) If the certificate of nomination is made by individual electors, the total number of
certified signatures contained in the certificate.

(2) As soon as an acceptance or withdrawal of a candidate is filed with a filing officer, it shall be
entered in the register of nominations. [Ord. 90-0062; Ord. 2019-0291]

4.250 Nomination by Minor Political Party.

An affiliation of electors qualified as a minor political party pursuant to state law may nominate a
candidate to fill a vacancy in a partisan county office. [Ord. 90-0062; Ord. 2019-0291]

4.255 Nomination by Assembly of Electors.
(1) An assembly of electors is an organized body of not fewer than 250 electors in the County.

(2) Anassembly of electors shall nominate candidates at a nominating convention. The convention
shall be held in one day and last not longer than 12 hours. The signature, printed name, residence
and mailing address of each member of the assembly shall be recorded at the convention and
entered of record in the minutes by the secretary of the assembly. Not less than the minimum
number of electors required to constitute an assembly of electors shall have recorded their
signatures in the minutes of the assembly and must be present when the assembly nominates a
candidate. The candidate receiving the highest number of votes of the assembly for the office shall
be the nominee of the assembly.

Last Modified 02/05/2019, Ord. 2019-0261 4-4



Page 49 of 384

(3) Not later than the 10th day before the meeting of an assembly of electors, notice shall be
published at least once in not less than three newspapers of general circulation within the County.
The notice shall contain the time and place the assembly will meet, the office or offices for which
nominations will be made, and the names and addresses of not fewer than 25 electors qualified to
vote in the assembly who desire that it be held.

(4) Proof of publication of the notice required in subsection (3) of this section shall be made by
affidavit of the owner, editor, publisher, manager, advertising manager, principal clerk of any of
them, or the printer or printer's foreman of the newspaper in which the notice is published. The
affidavit shall show publication and shall be filed with the Benton County Elections Office with
the certificate of nomination.

(5) Not later than the 10th day before the meeting of an assembly of electors, a copy of the notice
under subsection (3) of this section shall be delivered to the Benton County Clerk who will
supervise the conduct of the nominating convention.

(6) The presiding officer of an assembly of electors shall deliver the signatures of assembly
members entered in the minutes to the Benton County Elections Office. The signatures shall be
verified by that office. A copy of the minutes, certified by the secretary of the assembly, and an
affidavit of compliance, for the assembly, from the Benton County Elections Office shall be filed
along with the certificate of nomination.

(7) The Benton County Clerk or designee shall supervise the conduct of the nominating
convention. The County Clerk shall insure that, when the assembly of electors makes a nomination,
the number of electors present at the nominating convention are at least equal to the number of
electors necessary to constitute an assembly of electors.

(8) Vacancies shall be filled in the manner provided by ORS 249.735(7). [Ord. 99.0153; Ord.
2019-0291]

4.260 Nomination by Petition of Individual Electors.
(1) A certificate of nomination by petition of individual electors shall contain signatures of
electors in the electoral district equal to, but, not less than one percent of the total votes cast in the

electoral district for all candidates for presidential electors at the last general election.

(2) Each elector signing a certificate of nomination by petition of individual electors shall
include the residence address of the elector.

(3) A certificate of nomination made by individual electors shall contain the name of only one
candidate.

(4) Before beginning to circulate the certificate of nomination, the chief sponsor of the certificate
shall file a signed copy of the prospective certificate with the Benton County Clerk.
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(5) The certificate shall comply with the provisions set forth in ORS 249.740(3) and ORS
249.740(4).

(6) The signatures contained in each certificate of nomination made by individual electors shall
be certified for genuineness by the Benton County Elections Office.

(7) As used in this section, "prospective certificate” means the information, except signatures
and other identification of certificate signers, required to be contained in a completed certificate
of nomination. [Ord. 90-0062; Ord. 2019-0291]

4.265 The Candidate Receiving More Than Fifty Percent of Votes Elected.

(1) In accordance with Benton County Charter Chapter VII Section 25(1) the candidate that
receives more than fifty percent of the ranked choice votes is declared the winner. The winning
candidate shall be the elected official of the county office.

(2) The person elected shall take office immediately upon receiving the person's certificate of

election and filing their oath of office with the Benton County Elections Office in accordance with
ORS 204.020. [Ord. 90-0062; Ord. 2019-0291]
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CHAPTER §
BALLOT MEASURES

ADMINISTRATION
5.005 Purpose.

The purpose of BCC Chapter 5 is to describe the process for initiative and referendum petitions,
referral measures and the creation of ballot titles to be placed on the ballot in accordance with the
County Charter, Code and applicable state law. [Ord. 17, adopted March 8, 1978; Ord. 85-0002;
Ord. 2019-0291]

5.010 Application.

A county measure may be submitted for inclusion on the ballot by qualifying petition, referral by
the Benton County Commissioners or referral by the governing body of a local government in
Benton County if:

(1) The measure is submitted in accordance with state and local laws applicable to the
election for which the measure is to appear on the ballot; and

(2)  All procedures set forth in BCC Chapter 5 relating to the preparation of the ballot title and
to the explanatory statement for the measure shall be completed on or before the 70" day before
the election at which the measure is to be submitted to the electors; and

(3) One or more of the following persons decides to include a measure on the ballot in the
following manner:

(a) In the case of a measure proposed by initiative or referendum petition:

(A) All chief petitioners agree to include the measure, its ballot title and
explanatory statement on the ballot, by filing with the Benton County Elections
Office a statement of that decision, in such form as the County Clerk shall prescribe,
at the time the prospective petition for the measure is filed with the Elections
Office; and

B) A petition containing sufficient numbers of qualified signatures to require
submission of the measure to the electors shall be filed with the Elections Office on
or before the 90th day preceding the election at which the measure is to be
submitted to the electors; or

(b) In the case of a measure referred to the electors by a local government body:

(A) The local government decides to submit the measure, its ballot title and
explanatory statement to its voters, by filing an order reflecting that decision with
the Elections Office on or before the 81st day preceding the election at which the
measure will be submitted to the electors. [Ord. 17, adopted March 8, 1978; Ord.
85-0002; Ord. 2019-0291]
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BALLOT TITLES AND EXPLANATORY STATEMENTS
5.105 Preparation of Ballot Titles and Explanatory Statements.

(1) When a prospective petition is filed regarding a measure proposed by initiative or
referendum petition, the Benton County Clerk shall convey two copies of the prospective petition
to the County Counsel, who shall, within five (5) business days after receiving it, prepare a ballot
title and explanatory statement for the measure and return a copy of the prospective petition,
together with the ballot title and explanatory statement, to the Elections Office and to one of the
chief petitioners.

(2) In the case of a measure referred to the electors by the Board of County Commissioners,
the Board shall file with the Elections Office a ballot title and explanatory statement for the
measure at the time it files the order described in BCC 5.010(3)(b).

(3) Ballot titles shall consist of:

(a) A caption of not more than 10 words which reasonably identifies the subject of the
measure; and

(b) A question of not more than 20 words which plainly phrases the chief purpose of
the measure so that an affirmative response to the question corresponds to an affirmative
vote on the measure; and

(o) A concise and impartial statement of not more than 175 words summarizing the
measure and its major effect.

(4) Explanatory statements shall be impartial, simple, and understandable, shall explain the
measure and its effect and shall not exceed 500 words. [Ord. 17, adopted March 8, 1978; Ord. 85-
0002; Ord. 2019-0291]

5.110 Judicial Review of Ballot Titles and Explanatory Statements.

Within seven (7) business days after the ballot title and explanatory statements are received by
the Elections Office under subsection (1) or (2) of BCC 5.105, any elector dissatisfied with the
ballot title or explanatory statement may petition the Benton County Circuit Court for review of
the title or statement, and shall set forth the reasons why the title or statement does not conform
to the requirements of BCC Chapter 5 or other applicable law. If the court finds that the ballot
title or explanatory statement complies with the requirements of BCC Chapter 5 and other
applicable law, it shall enter an appropriate order to that effect. If the court determines that the
ballot title or explanatory statement does not comply with the requirements of BCC Chapter 5 or
other applicable law, the court shall prepare an alternative ballot title or explanatory statement.
The title or statement so prepared shall replace that of the County Counsel for purposes of BCC
Chapter 5. The order of the Circuit Court shall not be appealable. [Ord. 17, adopted March 8§,
1978; Ord. 85-0002; Ord. 2019-0291]
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ADVISORY MEASURES
5.301 Definitions.

1) “Advisory Measure” means a ballot measure created by a local government for the
purpose of gauging support or opposition to specific issues or ideas. Advisory measures do not
mandate changes to the state constitution, state law or regulations or local government charters,
local laws or ordinances or policies.

2 “Local government” has the meaning set forth in ORS 174.116. [Ord. 2019-0291]
5.305 Advisory Measures.

A local government, located wholly within the boundaries of Benton County, may refer no more
than one advisory measure to the electorate of the district in any election in accordance with BCC
sections 5.301 thru 5.375. A local government that submits an advisory measure to the district
electorate in Yes/No format, need not be located wholly within Benton County. [Ord. 2019-0291]

5.315 Filing Requirements.

) A local government may file with the Benton County Elections Office an order calling
for a local advisory measure. The order shall include the ballot title of the advisory measure, the
method of voting to be utilized (Yes/No or Ranked Choice Options) and the election date on
which the measure shall appear on the ballot.

2 In the case of a Yes/No advisory measure referred to the electors by a local government,
it shall file with the Elections Office a ballot title and explanatory statement in accordance with
BCC 5.105(3) & (4).

3) In the case of a Ranked Choice Option advisory measure referred to the electors by a local
government, it shall file with the Elections Office a ballot title and explanatory statement in
accordance with the following:

(a) A caption of not more than 10 words which reasonably identifies the subject of
the measure; and

(b) The question shall provide 3 to 5 Options for voters to rank. Each ranked choice
option shall not exceed 8 words or 40 character spaces whichever is less, to plainly identify
each option on the ballot, to meet this requirement abbreviations may be utilized. Options
will be identified as Option A, Option B, Option C, etc., and shall not be included in the
word/character count; and

(o) A concise and impartial statement of not more than 150 words summarizing each
measure option.

@) Explanatory statements shall explain each advisory measure option in an impartial,
simple, and understandable manner. Advisory measure statements with three ranking options
shall be limited to 400 words, four options shall be limited to 500 words and five options shall be
limited to 600 words or less. [Ord. 2019-0291]
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5.325 Advisory Measure Filing Deadlines.

A local government shall file its order for an advisory measure with the Benton County Elections
Office, on or before the 81st day preceding the election at which the measure is to appear on the
ballot. [Ord.2019-0291]

5.335 Advisory Measure Ballot Title & Explanatory Statement Review.

(M

@

Petition for Review.

(a) Any elector registered and qualified to vote on the subject advisory measure may
file a petition with the Elections Office, for an administrative review of the ballot title
and/or explanatory statement, not later than the 5th day after the last day on which a notice
of election can be filed.

(b) A petition filed under this section shall contain a statement of reasons why the
explanatory statement is not impartial, is insufficient, or unclear.

(o) Upon receipt of a petition, the County Clerk, or the Clerk’s designee, shall schedule
a hearing at the earliest possible date. At said hearing the petitioner and the local
government shall have an opportunity to present evidence and argue the question of
impartiality, sufficiency, or clarity of the explanatory statement. At the conclusion of the
hearing, the County Clerk may modify the ballot title and/or explanatory statement to
comply with the requirements of this section. The reviewed ballot title and explanatory
statement, modified or not modified by the County Clerk, shall be certified for use in the
election.

The Clerk’s review of the advisory measure ballot title and explanatory statement shall be

the first and final review in order to ensure the timely availability of voters’ pamphlets and ballots
for the election. [Ord. 2019-0192]

5.345 Printing Advisory Measures on the Ballot.

Ballots shall be printed in accordance with ORS Chapter 254 and in a manner that will provide
each qualified elector with the opportunity to rank advisory measure options in the order of
preference. [Ord. 2019-0291]

5.375 Cost and Election Date for Advisory Measures

Local governments that refer an advisory measure to their voters shall pay the full apportioned
cost for the advisory measure submission. witheutregard-to-the \The election date on which the
an advisory measure may appears on the ballot shall be limited to dates other than the dates set
for the Primary, General and regular Special District Election in [ORS 203.085. \[Ord. 2019-0291]
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CHAPTER 6
VOTERS’ PAMPHLET
6.005 Purpose.

The purpose of BCC Chapter 6 is to authorize and direct the Election Office in the production and
mailing of a county voters’ pamphlet, as directed by the County Clerk. The voters’ pamphlet will
provide electors with information necessary to make an informed choice in elections by allowing
candidates and measure committees the opportunity to put forward information and arguments
concerning ballot issues. [Ord. 99-0153; Ord. 2019-0291]

6.105 Preparation and Mailing of Benton County Voters’ Pamphlet.

When directed by the County Clerk, the Elections Office, under the supervision of the Supervisor
of Elections, shall prepare and mail a county voters’ pamphlet as follows:

1) The Elections Office shall prepare and have printed a county voters’ pamphlet, which will
include filed information on all candidates and measures that will appear on the ballot.

2) The voters’ pamphlets shallmay be distributed to all households within the jurisdiction(s)
taking part in the election. One pamphlet will be distributed to each household, regardless of how
many voters reside in that household. All the measures and candidates that will appear on the
ballot for the election may be included in one voters’ pamphlet. Additional means of distribution
may be hmhzed [1f it is determined %ha%fh%&dé}&eﬁal—ehs&ﬂ%mﬂn—}s necessary-

3) No voters’ pamphlet will be prepared unless there are candidate statements or explanatory
statements filed with the county.

4) The voters’ pamphlets shall be distributed not later than the 7th day before the election or
the last day for mailing ballots.

5) Voter pamphlets may be distributed by including one in each ballot envelope mailed to
voters. If the voters’ pamphlet is distributed in thls manner, the 1nf0rmat10n in the pamphlets may
be district specific g a e mation A—th 3

6410, [Ord. 99-0153; Ord 2019 0291]

6.110 Other Required Items in Voters’ Pamphlet.

In compliance with state election law the following items shall be part of the Benton County voters’
pamphlet or the combined voters’ pamphlet, if inserting with a state produced pamphlet;in-additien
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(1) The requirements for a citizen to qualify to vote.

(2) The requirements to register to vote.

(3) The hours that the Benton County Elections Office will be open on Election Day, as well as
the location of all ballot drop sites throughout the county and the hours during which voters
will be able to deliver ballots to those drop sites.

(4) Instructions to voters concerning their rights and duties dealing with the election process to
include: how voters may obtain an absentee ballot, how to request a second ballot if the first

was spoiled or that voters may cast a ballot in-person by coming to the Elections Office.

(5) The ballot title of each measure, the explanatory statements, and any arguments submitted,
in accordance with the terms of this ordinance.

(6) Any candidate statements submitted in accordance with the terms of this ordinance.

(7)  Such other information as may be necessary or appropriate. [Ord. 99-0153; Ord. 20190291]
6.205 Explanatory Statements.

(1) Filing Deadlines.

Not later than the filing deadline for the notice of election provided in state statute.

(a) Any authorized governing body which institutes a measure to appear on the ballot, shall
submit an impartial, simple, and understandable statement explaining the measure and
its effect.

(b) For measures instituted by petition to the authorized governing body, the governing
body may submit an impartial, simple, and understandable statement explaining the
measure and its effect.

(2) Contents.

The explanatory statement shall contain words and numbers only and shall not exceed 500 words,
shall be typewritten, and shall be an impartial, simple, and understandable statement, which
explains the measure and its effects. This shall be in addition to the ballot title requirements set

forth by state statute.

(3) Availability to Public.
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A full and complete copy of the explanatory statement shall be available to the public in the
Elections Office.

(4) Challenge and Review.

(2)

(b)

Any elector registered and qualified to vote on the subject measure may file a petition
with the Elections Office, for an administrative review of the explanatory statement,
not later than the 5™ day after the last day on which a notice of election can be filed.

A petition filed under this section shall contain a statement of reasons why the
explanatory statement is not impartial, is insufficient, or unclear.

Upon receipt of a petition, the County Clerk, or the Clerk’s designee, shall schedule a
hearing at the earliest possible date. At said hearing the petitioner and the filing body
shall have an opportunity to present evidence and argue the question of impartiality,
sufficiency, or clarity of the explanatory statement. At the conclusion of the hearing,
the County Clerk may modify the explanatory statement to comply with the
requirements of this section in a manner that reflects the drafter's intent as closely as
possible. The modified explanatory statement, or the original explanatory statement, if
not modified by the Supervisor of Elections, shall be certified and included in the
voters’ pamphlet. [Ord. 99-0153; Ord. 2019-0291]

6.305 Arguments.

(1) Filing Deadline.

Arguments supporting or opposing a measure must be filed not later than the 5 day after the last
day on which the notice of election may have been filed.

(2) Form of Argument.

(a)

(b)

The argument filed shall be in words and numbers only, shall be typewritten, and shall
be printed on no more than 29.8 square inches, which allows a maximum of 325 words.

The Elections Office shall reject any argument which:

(1) Contains any obscene, profane, scandalous or defamatory language.

(i1) Incites, promotes or advocates hatred, abuse, violence or hostility toward or
which tends to cast ridicule or shame upon any person or group by reason of race,

color, gender, religion or manner of worship.

(iii) Contains any language that may not legally be circulated in the mail.
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(iv) Otherwise does not comply with this ordinance.
(3) Filing Fee.
Shall be established by resolution approved by the Benton County Board of Commissioners.
(4) Subscription and Disclaimer.
The argument shall also contain the name of the submitting organization or person; whether
the argument supports or opposes the measure; and a disclaimer in substantially the
following form;
"The printing of this argument does not constitute an endorsement
by Benton County, nor does the County warrant the accuracy or truth of

any statements made in the argument."

(5) The language referred to in BCC 6.305(4) shall not be included in the 325 word limitation
set forth in BCC 6.305(2). [Ord. 99-0153; Ord. 2019-0291]

6.405 Candidate Statements.
(1) Filing Deadline.
Not later than the filing date set forth in state statute for filing for the position, a candidate may file
with the Benton County Elections Office a typewritten statement of reasons why the candidate
should be nominated or elected; and a photograph of the candidate.
(2) Contents of candidate's statement.
(a) The candidate's statement shall consist of words or numbers only, and shall not exceed
325 words. The candidate's statement shall begin with a summary of the following:
Occupation, education and occupational background, and prior governmental
experience.
(b) The Elections Office shall reject any candidate's statement which:
(i) Contains any obscene, profane, scandalous or defamatory language.
(ii) Incites, promotes or advocates hatred, abuse, violence or hostility toward or which

tends to cast ridicule or shame upon any person or group by reason of race, color,
gender, religion or manner of worship.
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(iii) Contains any language which may not legally be circulated in the mail.

(iv) Otherwise does not comply with this ordinance.

(c) Each candidate's statement submitted shall be subscribed and sworn to before a notary
or a Deputy Clerk in the Elections Office, and the subscription shall be in the following

form:

"I hereby subscribe and swear under penalty of law that the above
submitted candidate's statement is true and accurate to the best of
my knowledge and belief."

(3) Photograph Requirements.
A candidate, at the time of filing a candidate's statement, may submit two identical 5" X 7" glossy
photographs for use in the voters’ pamphlet. A candidate shall not submit for inclusion in the
voters’ pamphlet a photograph that was taken more than two years before the date the photograph
is filed with the Elections Office.
(a) A photograph submitted for inclusion in the voters’ pamphlet shall:
(1) Be a conventional photograph with a plain background; and
(i) Show the face or head, neck and shoulders of the candidate.
(b) A photograph submitted for inclusion in the voters’ pamphlet shall not:

(1)  Include the hands or anything held in the hands of the candidate;

(i) Show the candidate wearing a judicial robe, a hat or military, police or fraternal
uniform;

(iii) Show the uniform or insignia of any organization; and

(iv) Include the display of any flag or pennant.

(4) Filing Fee.

Each candidate’s statement filed shall be accompanied by the required fee, $25 for unpaid offices
and $100 for paid offices. The Elections Office shall reject any candidate's statement tendered for
filing unless accompanied by the specified fee.
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(5) Language.

The subscription language provided for in BCC 6.405(2)(c) shall not be included in the 325 word
limitation set forth in BCC 6.405(2)(a). [Ord. 99-0153; Ord. 2019-0291]

6.505 Miscellaneous.
(1) Spacing and Type Size.

The Supervisor of Elections shall have the authority to determine type size and spacing to be used
in the printing of explanatory statements, arguments and candidate's statements. The Supervisor
of Elections shall exercise this authority only for the purpose of ensuring that each explanatory
statement, argument or candidate's statement occupies no more than one page of the printed voters’
pamphlet. A page for the purpose of this means 46.5 square inches, or one of the two columns on
each page of the voters’ pamphlet.

(2) Deadline.

A measure, explanatory statement, argument, or candidate's statement, together with the required
fee, must be filed with the Elections Office not later than 5 PM of the day the document or fee is
due. If the day the document or fee is due is a Saturday, Sunday, or holiday, the document or fee
can be filed by 5 PM on the next business day. If a person is physically present within or in line
to enter the Elections Office, in order to deliver the document or fee, the person shall be considered
as having begun the act of delivering the document or fee. The person shall then be permitted to
file so long as that person does not leave prior to completing the process with the Elections Office.

(3) Forms.

The Elections Office may develop and require the use of standardized forms for any or all of the
filings authorized or required by this ordinance. [Ord. 99-0153; Ord. 2019-0291]

6.605 Disposition of funds.

1) The Benton County voters’ pamphlet shall be published and distributed under the authority
of the Benton County Clerk.

2) Revenues derived pursuant to this ordinance shall be utilized to offset the cost of producing
and distributing the voters’ pamphlet. If the revenues generated, as a result of argument fees,
candidate's statement fees or other revenues exceeds the total cost of producing and distributing
the voters’ pamphlet, the balance shall be used to offset the election costs. [Ord.

99-0153; Ord. 2019-0291]

Last Modified 02/05/19, Ord. 2019-0291 6-6
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 02/21/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Departme nt* Community Development
Contact Name * Darren Nichols

Phone Extension® 6394

Meeting Attendee Inga Williams
Name *

Agenda Item Details
Item Title * Appeal of Planning Commission Land Use Decision Regarding LU-22-023; Jordan

Item Involves * Check all that apply
[~ Appointments
[~ Budget
[~ Contract/Agreement
[~ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[ Notice of Intent
[~ Order/Resolution
[~ Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
¥ Other Public Hearing on Appeal of a Planning Commission land use

decision
Board/Committee © Yes
Involvement ™ C No
Name of Planning Commission

Board/Committee


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y

. *
Advertisement

Names/Dates of
Publications

Page 62 of 384
@ Yes

© No

List each publication name and date
Albany/Corvallis newspaper advertisement

published 02/06/23; Notice of Public Hearing
mailed 02/02/23
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Issues and Fiscal Impact

Item Issues and Description

Identified Salient The Community Development Department found that the applicant's request did

Issues ¥ not comply with Benton County Code (BCC) section 55.120(1)(b), and denied the
application. The applicant and the property owner appealed the decision to the
Planning Commission. The Planning Commission also found that the applicant's
request did not comply with BCC 55.120(1)(b). The applicant and the property
owner now appeal that decision to the Board of Commissioners.

Options* 1) Overturn the Planning Commission's decision and approve the request for a
farm-help dwelling for a relative of the farm operator; or

2) Uphold the Planning Commision's decision and deny the request for a farm-help
dwelling for a relative of the farm operator.

Fiscal Impact * C Yes
© No
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2040 Thriving Communities Initigtive

Mandated © Yes
Service? * C No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a
departmental goal.

To review the initiative, visit the website HERE.

Mandated Service If this agenda checklist describes a mandated senice or other function, please describe here.

. e *
Description The process to appeal a decision of the Planning Official and the Planning
Commission is provided by state law and Benton County Code, BCC 51.815,
51.825, and 51.830.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

Core Values ™ Select all that apply.
[T Vibrant, Livable Communities
[~ Supportive People Resources
[T High Quality Environment and Access
[~ Diverse Economy that Fits
[T Community Resilience
[~ Equity for Everyone
[~ Health in All Actions
VvV NA

Explain Core Values This item involves an appeal of a Planning Commission decision under the

Selections * provisions of state law and the County's acknowledged land use ordinances.
Focus Areas and Select all that apply.

.. *
Vision [T Community Safety

[~ Emergency Preparedness

[~ Outdoor Recreation

[~ Prosperous Economy

[~ Environment and Natural Resources

[~ Mobility and Transportation

[~ Housing and Growth

[~ Arts, Entertainment, Culture, and History
[~ Food and Agriculture

[~ Lifelong Learning and Education

VvV NA

Explain Focus Areas This item involves an appeal of a Planning Commission decision under the
and Vision provisions of state law and the County's acknowledged land use ordinances.
Selection ™


https://thebee.in.co.benton.or.us/2040
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Recommendations and Motions

[tem Recommendations and Motions

Staff Staff recommends the Board of Commissioners uphold the Planning Commission's
Recommendations * decision to deny the application.

Meeting Motions * Imowe to ...
Based on the evidence in the record, and upon hearing testimony on the issue, |
move to deny the applicants' appeal, thereby upholding the original Notice of
Decision on file number LU-22-023.
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Attachments, Comments, and Submission

[tem Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.
PDF File for County Agenda.pdf 14.22MB

Comments (optional) The packet for this appeal hearing includes:
- The applicant's original application materials;
- The original staff report and decision;
- Materials submitted to the Planning Commission on appeal;
- Materials submitted to the Board of Commissioners on subsequent appeal; and
- A staff memo in response to the appeal to the Board of Commissioners.
If you have any questions, please call ext.6800

Department DARREN NICHOLS
Approver
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Department Approval
Comments
Signature
et tew (JlANL

2.
Counsel Approval

Comments

Signature

Vance A. Charey

3.
County Administrator Approval

Comments

Signature

Kauta Kutattowné(

4

'BOC Final Approval

Comments

Signature

Nauka Kiagtomél
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Community Development Department

Office: (541) 766-6819
4500 SW Research Way
Corvallis, OR 97333

co.benton.or.us/cd

MEMORANDUM
To Benton County Planning Commission
From Inga Williams, Associate Planner; and
Darren Nichols, Community Development Director

Date February 8, 2023
Subject Summary of LU-22-023 Staff Decision and Appeal

PROCEDURAL ITEMS

On March 21, 2022, the Community Development Department received an application for an accessory
farm-help dwelling for a relative of the farm operator and deemed the application complete. The
applicant is Cynthia Crosby; the property owner is Connie Jordan. The application was reviewed
administratively pursuant to BCC 53.160. The county’s Notice of Decision denying the request was
mailed on June 30, 2022; recipients then had 14 calendar days from the date of decision to file an
appeal. The applicant and the property owner jointly filed a timely appeal of the decision.

The appeal was forwarded to the Planning Commission and scheduled for public hearing on November
15, 2022 — Exhibit A Planning Commission Minutes for November 15. At the end of the public hearing,
the applicant’s attorney requested that the record be held open. The Planning Commission reconvened
on December 6, 2022, for deliberation on the item. Five members of the Planning Commission were
present; Commissioner Gervais abstained from the discussion and vote. Following deliberation, the
Planning Commission voted 3 to 1 to uphold the staff decision denying the application, with one
abstention. A Notice of Decision of the Planning Commission’s denial of the appeal was emailed on
December 8™ and mailed on 9t".

The appellants then submitted a timely appeal of the Planning Commission’s decision. The item, as
required by County Code, is being forwarded to the Board of County Commissioners for a public
hearing.

BACKGROUND

The subject property contains 64 acres zoned Exclusive Farm Use . Connie Jordan purchased the
property in 2015. Cynthia Crosby is the applicant and is identified in the application as the farm
operator. Ms. Crosby’s daughter and son-in-law, Claire Fulsher and Kevin Fulsher, are identified as
relatives who provide help to Ms. Jordan and Ms. Crosby.
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Staff reviewed the application and supporting documentation for compliance with Benton County Code
(BCC, Code). The staff report documents the findings and conclusions for each relevant Code section.
Staff concluded that the request does not comply with BCC 55.120(1)(b) (Pages 4 through 7 of the staff
report). The Code reads, “...the relatives’ assistance in the management and farm use of the existing
commercial farming operation is required by the farm operator...” The Planning Commission also found
that the applicant’s request does not comply with Benton County BCC 55.120(1)(b) — Exhibit B Planning
Commission Minutes for December 6.

Applicants’ Supporting Documentation

The applicants have submitted documentation supporting their request. The information submitted
includes comprehensive detail on the workings of their farm. This information can be found at the
following listed pages:

Pages 96 through 101 — supporting documentation for the original application
Pages 104-139 and 142-149 - Appeal of the Development Department’s Decision
Pages 244-288 - Appeal of the Planning Commission’s Decision

The applicants’ agents have also submitted supporting documentation countering staff’s determination
that the farm does not rise to the level of a commercial farming operation and that live-on-the-farm
help from Claire Fulsher and Kevin Fulsher is not required. The documentation includes discussion of
Land Use Board of Appeals cases and prior Community Development Department reviews of
applications for farm-help dwellings for a relative of a farm operator.

STAFF DECISION

Below is a summary of the issues presented. The two staff memos that were submitted to the Planning
Commission outline the arguments in more detail.

The arguments condense into two issues:
e when is farming a commercial farm operation? and
e how does the term ‘required’ apply to an applicant’s stated need?

When is farming a commercial farm operation?

“Farm Use” is defined as “the current employment of land for the primary purpose of obtaining a profit
in money.”! The applicants only identify two farming operations that create a profit: breeding Dexter
cattle and raising hay. Other farming activities on the property include horse boarding for personal use,
an apple orchard, and a vegetable garden. The applicants do not utilize the land primarily to obtain a
profit, nor do they rely upon this farm for their income. They live on the property to enjoy its beauty,
enjoy a rural lifestyle and the opportunity to remain active in retirement, part of which is learning
farming techniques and applying them to the property.

The applicants are clearly stewarding the established farm uses and on-site natural resources with the
intention of preserving those resources for years to come but the applicants’ activities do not rise to

1 ORS 215.203(2) and 308A.056

File LU 22-023 Jordan/Crosby — Appeal to the Board of Commissioners Staff Memo Page 2
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the level of a farm operator who gains the majority, if not all, of their income from managing a farm
use and who intends to concentrate their activities on the land to create that income.

In the absence of express county code criteria staff utilized the objective criteria established by LUBA
to determine that the applicants’ operations do not rise to the level of a commercial farming
operation.

= LUBA has established three safe harbors to determine if a farm is a commercial farm operation:

0 Does it meet the minimum parcel size that the Oregon Administrative Rules put forth as
the minimum size that is considered acceptable to provide continuity for a commercial
agricultural enterprise?

= Oregon statute? requires a property to contain at least 80 acres. The subject
property contains 64 acres; the application does not satisfy the minimum acreage
test.

0 Isthe farm use productive enough to meet or exceed the base income requirements
required to establish a primary farm dwelling?

= Oregon law establishes an $80,000 annual income test to establish a primary farm
dwelling. The applicant’s income does not meet the $80,000 dollar income
requirement. Staff estimates current income at less than $30,000 based on
submitted beef receipts and an estimate of hay production at current hay prices.

0 Could the property qualify for an accessory farm dwelling under code requirements?

= The requirements for an establishing an accessory farm dwelling are the same as for
a primary farm dwelling — the property must contain a minimum of 80 acres or
produce $80,000 of annual farm income. The application does not meet these
requirements.

= We could not determine that the farm is a commercial farming operation under the three safe
harbor standards and so looked at the fourth part of the criteria, the definition of a ‘commercial
agricultural enterprise,” a term referenced by LUBA as equivalent to a commercial farming
operation. A ‘commercial agricultural enterprise must:

0 Contribute in a substantial way to the area's existing agricultural economy; and
0 Help maintain agricultural processors and established farm markets.

= Staff concludes that the farm did not substantially contribute to Benton County’s
agricultural economy or maintain agricultural processors or established farm
markets. It contributes slightly to the cattle market and the hay market but the
farm’s contributions have not risen to a point that its elimination would create an
impact on any farm market or the local economy.

Is live-on farm help required?

On its face, the term “required” is easy to understand without the need to resort to a dictionary. The
dictionary definition offered by the applicant’s counsel defines ‘required’ as “to demand as necessary

2 ORS 215.780

File LU 22-023 Jordan/Crosby — Appeal to the Board of Commissioners Staff Memo Page 3
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or essential (as on general principles or in order to comply with or satisfy some regulation).” Staff
concludes it is neither necessary nor essential that the relatives live on the farm to provide support to
farm operations on the subject property. Claire Fulsher and Kevin Fulsher provide supplemental help to
the farm operation and live within a 15-minute drive of the subject property. The applicants also rely
on help from neighbors, other community members, a local veterinarian, and a part-time hired
employee. The appellants have invested in modern equipment, and built new irrigation, fencing and
buildings. All these items decrease the requirement for repairs and upkeep, and decrease time spent in
farm operations.

While the appellants and their attorneys do not agree with staff’s assessment, appellants may not
simply substitute their own definition of a commercial farm operation on appeal.

ANALYSIS OF NEW APPEAL

The appellants have included a review of prior Community Development department decisions for
Farm Help Dwellings for a Relative applications. Appellants assert that prior decisions should have been
acknowledged and used as a basis for the staff decision on this application. Staff interpretations of the
code, however, are based on the unique circumstances and evidence presented in each application.

Each farm dwelling situation is unique. While some comparisons between situations may be loosely
drawn from one application to another but an application-to-application comparison is very difficult. In
this case, staff’s review of the evidence presented against the standards in County Code and state law
determined that, in this unique case, the application simply does not meet the tests.

Information supplied with the original application, and on appeal, including business plan information
submitted in support of the appeal causes staff to revise the decision to deny the application.

RECOMMENDATION

Recommendation:  Staff recommends the Board of County Commissioners uphold the Planning
Commission decision to deny the application.

Proposed Motion: “Based on evidence in the record, and upon hearing testimony on the issue, |
move to deny the applicant’s appeal, thereby upholding the original Notice of Decision on file number
LU-22-023.”

Encl. Exhibits

Exhibit A — Planning Commission Minutes from November 15
Exhibit B — Planning Commission Minutes from December 6

Attachments

e Original Staff Report and Attachments
e Staff Reply to Appeal of the Development Department Decision

File LU 22-023 Jordan/Crosby — Appeal to the Board of Commissioners Staff Memo Page 4
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0 November 15 Planning Commission Staff Documents
0 December 6 Planning Commission Staff Documents
e Original Application for a Farm-Help Dwelling for a Relative of the Farm Operator
e Application to Appeal the Development Department’s Decision
0 Information submitted by the applicant for the November 15 Planning Commission
Hearing
0 Information submitted by the applicant for the December 6 Planning Commission
Hearing
e Application to Appeal the Planning Commission’s Decision — Information submitted by the
applicant for the February 21 Board of County Commissioners’ Hearing

File LU 22-023 Jordan/Crosby — Appeal to the Board of Commissioners Staff Memo Page 5
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MEETING MINUTES
Benton County Planning Commission
November 15, 2022

The Benton County Planning Commission Chair Nicholas Fowler called the meeting to order at
7:00 p.m. The meeting was open to the public place in-person and virtually via GoTo Webinar.

COMMISSION MEMBERS: STAFF:
Present Present
Nicholas Fowler, Chair Darren Nichols, Director
Evelyn Lee Greg Verret, Deputy Director for Policy &
Sean Scorvo Program Development
Christina White Inga Williams, Associate Planner
Liz Irish Gordon Kurtz, Associate Engineer
Shea Steingass, Environmental Project
Absent: Jennifer Gervais Coordinator

Linda Ray, Recorder

APPROVAL OF MINUTES for Planning Commission Meeting on October 11" Joint Commission
meeting with Adair Village.

The Planning Commissioners approved their portion of the minutes.

PUBLIC HEARING; LU-22-023; JORDAN; APPEAL

Planner Williams presented the Staff Report on an application for a Farm Help Dwelling for a
Relative submitted by Cynthia Crosby & Connie Jordan. Staff denied the application and the
applicant has appealed that decision. Planner Williams stated that the applicant’s property did
not meet the criteria of commercial farm use due to the scale and intensity of the use. It does
not meet the criteria for a farm help dwelling for a relative. Therefore, the application was
denied.

QUESTIONS OF THE PLANNING COMMISSIONERS.
Answers to questions raised by the Commissioners to Planner Williams are as follows:
e The applicant can expand on the existing dwelling located on the property.
e The property is already below the minimum standard for parcel size, so there is no
possibility of partitioning the property.
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e Tax Assessors code of 551 “commercial farm operation” would have put the property at
a lower tax rate.

PRESENTATION BY THE APPLICANT’S ATTORNEY

Mike Reeder, Attorney, 375 W 4t Ave, Eugene, Oregon is representing the applicant and owner
of the property. He began his statement by pointing out that the Oregon State Legislature has
already determined that certain circumstances would allow for the approval of the applicant’s
request. Mr. Reeder disagrees with county staff’s decision to deny the application for two main
reasons:

1. Mr. Reeder believes that the property in question is considered a Commercial
Farming Operation. Mr. Reeder pointed out that state statute and county code do not
define the term “commercial farming”. He disagrees with county counsel’s October 24
memo.

2. Mr. Reeder believes that assistance is required and therefore makes this case
suitable for approval.

PLANNING COMMISSION DISCUSSION FOLLOWING THE PRESENTATION BY THE APPLICANT’S
ATTORNEY

OThe term “necessary” is not used in consideration by LUBA, only in state statute and county
code. The term “required” is relevant according to Mr. Reeder.

Mr. Reeder stated that staff’s suggestion that the property contains enough labor for one full
time operator is in error.

Chair Fowler referenced the staff report that stated the property was acquired in 2015 with a
cattle operation in place and the requirements for a primary dwelling. He asked Mr. Reeder
why there is a request for a second dwelling. Mr. Reeder responded that state statue regarding
farm help does not have a rule therefore legislature intended to allow for operator housing.

Safe harbor is not equivalent to this situation. Mr. Reeder stated that the applicant met the
standards that it is more than a “hobby farm”.

TESTIMONY BY THE APPLICANT:

Connie Jordan is the owner of the property in question. She gave a brief background of the
history and friendship between her and Cynthia Crosby. Ms. Jordan chose to go into the farm
business as part of her retirement. Connie does the manual labor around the farm, while
Cynthia takes care of the management and office work. Ms. Jordan emphasized the need for
additional help around the farm as it has become too much for her to manage alone. Claire and
Kevin Fulsher (daughter and son-in-law of Ms. Crosby) have been helping with the labor
involved in the farm. Ms. Jordan gave a synopsis of the farm operation, investment she has
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made and hope for the future of the property. She intends to make Ms. Crosby the primary
beneficiary and Claire would be the secondary beneficiary. In hopes that the farm will be
generational.

The Planning Commissioners asked questions and received detailed information about the
cattle operation, horse raising, and fruit tree status on the farm, along with specifics regarding
the hay production. Chair Fowler asked for clarification on the need for additional help. Ms.
Crosby stated that age and the strains of physical labor involved in operating the farm increases
the need for additional help. Both Ms. Jordan and Ms. Crosby hope to see the work done by
family instead of hiring outside help.

PUBLIC TESTIMONY IN SUPPORT OF THE APPLICANT

Rose & Patrick Mahoney, 31916 Fern Rd, Philomath. They have been neighbors of the property
since 1996. They stated that their observation since Ms. Jordan purchased the land has been
consistent with farming. Mrs. Mahoney stated that Ms. Jordan is working hard to raise the next
generation of farmers which is valuable to their community. They are in support of the
applicant’s request.

Claire Fulsher, 4936 SW Roseberry St, Corvallis. Ms. Fulsher is the only daughter of Cynthia
Crosby. Their goal for the farm is to see it succeed, to incorporate a roadside stand to sell
produce and as the cow production grows, she hopes to share beef with the community. Ms.
Fulsher helps with the day-to-day operations of the farm. She pointed out that the houses
located on the property are next to the county road, so they are not taking up viable land that is
needed for the livestock or hay production.

REBUTTAL BY THE APPLICANT’S ATTORNEY, MIKE REEDER

Mr. Reeder noted that the farming operation requires 2.5 full time workers. Which in his
opinion justifies the need for farm help. He stated that relative farm help is required in this
case due to the owner and operator’s physical limitations due to age.

Andree Phelps, 375 W 4t Ave, Ste 204, Eugene Oregon. Ms. Phelps is a colleague of Mr. Reeder
and she stated that the staff report’s mention of “some” hay is not portrayed correctly. She
noted that the hay production and profit intake, along with farm equipment reflect “more than
some”.

Mr. Reeder closed his rebuttal by referring to the LUBA supporting cases as a proposition to
grant approval of the application. He asked to leave the public hearing record open to provide
additional information.

Commissioner Scorvo MOVED for a continuance allowing for additional testimony. The motion
was SECONDED by Commissioner White; the MOTION PASSED 5-0.

The record will be held open until November 22", The Planning Commission will reconvene on
Tuesday, December 6.
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PLANNING COMMISSION WORK SESSION

Community Development Deputy Director, Greg Verret presented county code amendments
concerning the upcoming changes to the Benton County Code regarding stormwater
management and permitting. Benton County’s Oregon Department of Environmental Quality
(DEQ) National Pollutant Discharge Elimination System (NPDES) permit has two new
requirements (“control measures”) going into effect on March 1, 2023. There will be changes
to the county’s Erosion & Sediment Control permit as well. Gordon Kurtz, Benton County Public
Works Engineer was also present to contribute to the discussion. A public hearing is scheduled
for December 6t on these changes to the county code.

The meeting adjourned at 10:07 pm.
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MEETING MINUTES
Benton County Planning Commission
December 6, 2022

Benton County Planning Commission Chair Nicholas Fowler called the meeting to order at
7:10 p.m. The meeting was open to the public in-person and virtually via GoTo Webinar.

COMMISSION MEMBERS: STAFF:

Present Present

Nicholas Fowler, Chair Darren Nichols, Director
Jennifer Gervais, Vice Chair Inga Williams, Associate Planner
Evelyn Lee Linda Ray, Recorder

Sean Scorvo
Elizabeth Irish

PLANNING COMMISSION DELIBERATIONS ON LU-22-023; JORDAN; APPEAL
The Chair asked for commissioner reactions to an earlier hearing on the appeal of a staff
decision denying an application for a Farm Help Dwelling for a Relative.

Commission members offered the following observations and perspectives:

The applicant does not meet the test for required help with a commercial farm

operation according to BCS 55.120(1)(b).

0 It was difficult to determine that the farming operation is commercial.

0 Reviewing the operational hours spent per year, there is hot enough work
identified to require full-time help.

0 Under Benton County Code’s (BCC) 55.109, BCC 55.115 $80k income test, if the
applicant were seeking to build a primary dwelling or accessory dwelling the
application would be denied.

0 Despite the applicant’s goals, the portion of the farm dedicated to commercial
farming does not justify a second dwelling.

This property is part of an area of former prime farmland that was split into parcels

for five dwellings. Both of those factors reduce the footprint of agricultural use and

increased the footprint of dwellings which creates undeniable risks to the parcel’'s
commercial farm operation potential.

The applicant’s farming operation reflects a lifestyle choice rather than a business.

Placing another dwelling on prime agricultural land is inconsistent with Statewide

Planning Goal 3 and Benton County policy to keep agricultural lands in production.

The State has left it to each county to use local discretion to interpret the term

“necessary” and the Planning Commissioners need to help maintain continuity with

previous decisions and sustain the type of community desired by county residents.

Acknowledgement of the applicant’s need for help on the farm and noting that it is

the County’s duty to protect farmland and control Accessory Dwelling Units allowed in

designated zones.
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e Acknowledging the income threshold challenge for the applicant to qualify as a
“commercial” farm operation and strongly suggesting the County revisit the issue
around the many small farms around the county and consider clarifying the
standards to qualify for this type of application.

MOTION:

Commissioner Scorvo MOVED to DENY the applicant’s appeal, thereby upholding the original
staff Notice of Decision on LU-22-023. Commissioner Lee seconded the MOTION.

Benton County Planning Commission vote on the appeal of the staff decision for LU-22-023.
e Commissioner Fowler - Yes

Commissioner Gervais - Abstained

Commissioner Irish - No

Commissioner Lee - Yes

Commissioner Scorvo - Yes

The MOTION passed 3 to 1 with one abstention.

[tems from Planning Commission

Chair Fowler provided an update on the Benton County Talks Trash Workgroup and
reminded the Commission of their need to appoint a representative to the Workgroup.
Planning Commission members declined to volunteer due to limited capacity.

Items from Staff

Nichols updated the commission about the current vacancies on the Planning Commission.
The BOC has received an application for the vacant positions and will be interviewing one
candidate on Friday, December 9th. A few other community members have expressed
interest in the vacancies as well.

Nichols also gave an update on the Adair Village UGB expansion: the Benton County Board
of Commissioners are meeting with Adair Village City Council this evening to consider the
proposed UGB amendment previously recommended by the Planning Commission.

Nichols also gave brief updates and information on upcoming events:
e 2023-25 Department budgets are due in January.
e Community Roundtable Discussion will be on Thursday, December 15th.1
e The next Monthly Morning Grind will be on Thursday, January 6.

e Benton County will host a 2023 Oregon Planners Network Meeting - a joint
production of the Oregon Department of Land Conservation and Development and
the Oregon Chapter of the American Planners Association.

e The Community Wildfire Protection Plan draft has been finalized and goes before the
BOC for a work session on December 20t,

The next Planning Commission meeting will be on January 3, 2023.



The meeting adjourned at 8:00 p.m.
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Office: (541) 766-6819
360 SW Avery Ave.

Corvallis, OR 97333
co.benton.or.us/cd

File No. LU-22-023

STAFF REPORT
FARM-HELP DWELLING FOR A RELATIVE

NATURE OF APPLICATION A request for a farm-help dwelling for a relative of the farm
operator on an approximately 64-acre property.

APPLICABLE CRITERIA Benton County Code Sections 55.120, 55.405, 99.810 and
99.705.

PROPERTY LOCATION 31992 Fern Road, Philomath, OR, 97370
T12S R6W Section 24C, Tax Lot 108

PROPERTY OWNER Connie L. Jordan

APPLICANT Cynthia A. Crosby

ZONE DESIGNATION Exclusive Farm Use (EFU)

COMP. PLAN DESIGNATION Agriculture

CAC PLANNING AREA Mid Benton (not active)

STAFF CONTACT Inga Williams, Inga.Williams@co.benton.or.us

PUBLIC NOTICE

On March 21, 2022, the Community Development Department received an application for an
accessory farm-help dwelling for a relative of the farm operator and deemed it complete. This
application is reviewed administratively pursuant to BCC 53.160. The Department is not required to
and did not send a Notice of Application to surrounding property owners but will send a Notice of
Decision that will allow the recipients 14 calendar days from the date of the decision to submit an
appeal. The Department did send notice to relevant agencies and other county departments for
review and comment on April 11, 2022.

BACKGROUND AND PROPERTY INFORMATION

Connie Jordon is the property owner. She purchased the property in 2015, along with a herd of 28
Dexter cattle that were on the property. Cynthia Crosby is the applicant and is identified in the
application as the farm operator. She and the property owner live on the property. Ms. Crosby’s
daughter and son-in-law are the relatives who provide help to Ms. Jordon and Ms. Crosby.

The subject property is within the Exclusive Farm Use (EFU) Zone. Surrounding land to the north,

south, east, and west of the subject property is also zoned EFU. Benton County Assessor records

show that the subject property contains an existing dwelling constructed in 1987. There are three
barns. Access is obtained from Fern Road.

LU-22-023 Staff ReportStaff Report Page 1
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The dwelling was approved in 1986 as a farm dwelling®. The property at that time was planted in hay
and pasturage. The approval criteria for the farm dwelling at that time is as follows:

Articie IV.03(2) (al) of the Benton County Zoning Oi uinance states that a farm
related residence may be permitted if the proposed residence is the only
dwelling on the property. '

Articie 1V.03(2)(a2) of the Zoning Ordinance requires the subject parcel to be
in farm use in order to allow establishment of a farm related resiaence.

i_\rticle !V’.03(2)(a3) of the Zoning Ordinance permits a farm related residence
if the size of the farm unit is consistent with the size of commercial farm
enterprises in the area.

Whereas, currently the criteria for approval of a farm dwelling on high value farmland is an 80,0002
dollar income test.

A small portion of the property along the west edge is in a flood zone3. There are four types of soil on
the parcel, all of which are considered prime farmland soils: Santiam silt loam (prime class 2e, 3e),
McAlpin silty clay loam (prime class 2e), Linslaw loam (prime class 3e), and a small area of Dayton silt
loam (prime class 4w). There are wetlands located on the property. One wetland is a small freshwater
pond close behind the dwelling. The other wetland runs along the west property boundary and is a
freshwater forested/shrub wetland.

In the application narrative, the applicant lists many specific tasks that are necessary to maintain the
property. These tasks, generalized, include managing: the Dexter cattle herd, the horse herd, the
pasturage, an orchard of 35 trees (70% of which were planted in 2020 and 2021), a large garden bed,
and a pond. The applicant indicates that income has been earned on the sale of cattle. No other
income generating uses are described in the narrative. The applicant indicates that excess fruit and
vegetables are distributed to a local food bank and the horses are for personal use. In accordance
with the State’s rules and Benton County’s local regulations (copied below), the only identified farm
use of the property is the cattle breeding operation.

BCC 51.015(15) "Farm use" means the following: (a) In only the Exclusive Farm Use, Forest
Conservation, and Multi-Purpose Agriculture zones, “farm use” means the current employment of
land for the primary purpose of obtaining a profit in money by raising, harvesting and selling crops
or the feeding, breeding, management and sale of, or produce of, livestock, poultry, fur-bearing
animals, or honeybees, or for dairying and the sale of dairy products or any other agricultural or
horticultural use or animal husbandry or any combination thereof. Marijuana, grown
commercially pursuant to a license issued by the State of Oregon, is a crop. "Farm Use" includes
the preparation, storage and disposal by marketing or otherwise of the products or by-products
raised on such land for human or animal use. "Farm use" also includes the current employment of
land for the primary purpose of obtaining a profit in money by stabling or training equines
including but not limited to providing riding lessons, training clinics and schooling shows. "Farm
Use" also includes the propagation, cultivation, maintenance and harvesting of aquatic, bird and
other animal species that are under the jurisdiction of the State Fish and Wildlife Commission, to
the extent allowed by the rules adopted by the Commission. "Farm use" includes the on-site
construction and maintenance of equipment and facilities used for the activities described in this
subsection. "Farm use" does not include the use of land subject to the provisions of ORS Chapter
321, except land used exclusively for growing cultured Christmas trees defined in ORS 215.203 (3)

! Planning Files # MA-86-26

2 Gross annual income from the sale of farm products, not including marijuana, in each of the last two years or three of the
last five years, or in an average of three of the last five years

3 Panel 41043C0500G, Effective 9/29/2010
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or land described in ORS 321.267 (3) or 321.824. A wholesale or retail plant nursery is considered
horticultural use and therefore is allowed under this definition.

COMMENTS

Gordon Kurtz, Associate Engineer for Benton County Public Works, submitted comments on the
application on April 11, 2022.
“No road improvements will be required in association with this application.”

Community Development Response: No response needed.

Bernard S. Altenbach, Engineer/Survey Technician 2 for Benton County Public Works, submitted
comments on the application.
“No Road Approach Permit required.”

Community Development Response: No response needed.

Rich Saalsaa, Fire and Life Safety Officer for Philomath Fire and Rescue, submitted comments on the
application.
“Any new dwelling must have a completed Access and Water Supply Worksheet. The site plan
must also show access driveway, length and width, and if >150” from Fern, a turnaround.”

Community Development Response: These requirements will be necessary at the building permit
stage. This requirement will not be applied at this stage of the process.

FINDINGS APPLYING CODE CRITERIA

All applications are subject to the requirements of the Benton County Development Code (BCC).
Pertinent sections of Code are excerpted below, distinguished by boldface type. Excerpts from the
applicant’s testimony are in italics.

CHAPTER 55

BCC 55.120 Farm-Help Dwelling for a Relative of the Farm Operator.

(1) One farm-related dwelling may be permitted on a lawfully established parcel or lot, subject to
administrative review by the Planning Official pursuant to BCC 53.160 for compliance with the
following criteria:

Findings and Conclusion regarding a lawfully established parcel: This parcel and adjacent parcels
were originally a part of a 92-acre parcel, identified as Tax Lot 101, T12S R6W Section 24. The 92-acre
parcel was partitioned to segregate out a 5.4-acre and an 11.38-acre parcel in November 1978. In
1983, a 0.61-acre non-farm parcel, with existing dwelling, located along Fern Road* was partitioned
from the 75 acres through a minor land partition application. Another partition was approved in June
1986 to create a 10.16-acre parcel and the existing 64-acre parcel>. The Community Development
Department concludes that this parcel is lawfully established. This criterion is met.

(a) The dwelling will be located on property used for farm use;

Findings: The property assessor has classified the property as 551, which is a commercial farming
classification. According to the farm operator, when the owner purchased the property, she also
purchased the herd of 28 Dexter cattle that were on the property. The bull and several cow/calf
pairs were sold and other cows were butchered in 2019 and the meat sold. A new bull was
purchased in 2020 to continue the breeding operation.

4 Planning Files # LD-82-38
5 Planning Files # PC-86-10
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“To date, the Owner, Connie, and the farm operator, Cindy, have managed (sold, purchased, or
butchered) 55 cattle on the property since purchasing the initial herd.”

The management of the cattle herd meets the definition of “farm use” in that the farm operator is
obtaining a profit in money by the feeding, breeding, management and sale of livestock.

Conclusion: Based on the assessment of the property as qualifying for farm assessment and the
applicant’s 2020 Schedule F showing gross income of $3,358, staff concludes the accessory
dwelling will be located on property used for farm use. This criterion is met.

(b) The dwelling will be located on the same lot or parcel as the dwelling of the farm operator,
and occupied by a child, parent, stepparent, grandchild, grandparent, step grandparent,
sibling, stepsibling, niece, nephew or first cousin of the farm operator or the farm operator’s
spouse, whose assistance in the management and farm use of the existing commercial
farming operation (not including marijuana) is required by the farm operator;

[BCC 55.020(2) “Farm operator” means a person who operates a farm, doing the work and
making the day-to-day decisions about such things as planting, harvesting, feeding and
marketing.]

Findings and Conclusion - the dwelling will be located on the same lot or parcel as the dwelling
of the farm operator:

The principal dwelling is occupied by the farm operator and the property owner. Ms. Crosby is
considered the farm operator by the property owner.

“Ms. Crosby works closely with Ms. Jordan to manage the farm and functions in the role of the
farm operator including accounts payable and renewables, livestock record keeping, registration
and marking maintenance, marketing livestock and mobile butcher process, property and pond
upkeep, grass hay and pasture production, fertilizing and tilling schedules, orchard maintenance,
and garden production.”

This criterion is met.

Findings and Conclusion- the dwelling will be occupied by a child, parent, stepparent,
grandchild, grandparent, step grandparent, sibling, stepsibling, niece, nephew or first cousin of
the farm operator:

The farm operator states, in the application narrative, that the proposed dwelling will be lived in
by her daughter, Claire, and son-in-law, Kevin.

“Claire and Kevin have been involved with many aspects of the farm operations and have
expressed a desire to be located closer to the farm in order to assist in more of the day-to-day
operations.”

This criterion is met.

Findings and Conclusion - the relatives’ assistance in the management and farm use of the
existing commercial farming operation is required by the farm operator:

In the application narrative, the farm operator lists the following commercial operation tasks that
require assistance:

e Maintenance of the daily nutritional needs of the livestock including procuring the necessary
feed and hay supplies for a year round operation, including storage and distribution.

e Maintenance of the health, breeding and sales records for the livestock. This includes working
with the local veterinary services in developing an annual calendar of routine care and
maintenance.

LU-22-023 Staff ReportStaff Report Page 4



Page 85 of 384 17

e fFence maintenance including repairing the pastures with perimeter, cross fencing and electric
fencing to facilitate rotational grazing throughout the 60 acres.

e Farm equipment maintenance and tool repair. [The list of equipment is not copied here but is
included in the applicant’s narrative]

e Grass management and the development of short and long term goals as a grass farmer and
hay producer. [The list of goals involved is included in the applicant’s narrative.] Also includes
rotational grazing for the cattle and marketing any excess hay to local horse and cow owners.

e Assistance during calving season of the Dexter cattle, butcher preparations and with any
veterinary tasks needed to maintain the health of the livestock.

e Well and water maintenance of the property. Filling and cleaning cattle water tanks, assuring
well functions and protection from livestock and weather as well as routine maintenance

e Monitoring and maintenance of infrastructure such as irrigation, electric and general fencing,
water sources and flow, faucets, batteries, and feed supplies necessary to ensure animal safety
and welfare and uninterrupted operations; this includes any services needed by a licensed
worker.

Defining the words required and necessary

Louks v. Jackson County, 28 Or LUBA 501 (1995) - Where a local code requires that a second farm
dwelling be shown “conclusively” to be “necessary® for the operation of the commercial farm,”
but does not define the term necessary, it is appropriate to use the dictionary definition of the
term “necessary”. Benton County Code utilizes the word required in place of the word necessary
and does not define the term. The Merriam-Webster dictionary defines required as, “stipulated as
necessary to be done, made, or provided.” The Cambridge Dictionary defines it as, “necessary
according to the rules or for a particular purpose.” Definitions of necessary include:

e Merriam-Webster - absolutely needed

e Cambridge - needed in order to achieve a particular result

Defining commercial farming operations

The closest definition of a commercial farming operation is from the Oregon Administrative
Rules”’:
(2)(a) "Commercial Agricultural Enterprise" consists of farm operations that will:
(A) Contribute in a substantial way to the area's existing agricultural economy; and
(B) Help maintain agricultural processors and established farm markets.

(b) When determining whether a farm is part of the commercial agricultural enterprise, not
only what is produced, but how much and how it is marketed shall be considered. These
are important factors because of the intent of Goal 3 to maintain the agricultural economy
of the state.

The definition has been further developed by a decision in a 2019 Land Use Board of Appeals
(LUBA) case, Richards v. Jefferson County, 79 Or 171, which outlines various methods that can be
used to determine if a farm operation constitutes a commercial farming operation. From LUBA’s
findings in the case:

“We here describe the two approaches discussed in Richards | and Harland as ‘safe harbors,’
because they are based on specific and facially more rigorous rule standards that apply to
somewhat analogous determinations and uses governed by OAR chapter 660, division 033.
The two approaches are based on (1) the OAR 660-033-0020 standards for determining what

® Necessary is the term used in ORS 215.283(d)
7 Chapter 660 Division 33 AGRICULTURAL LAND 660-033-0020 Definitions
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minimum parcel size is consistent with continuing the "commercial agricultural enterprise"
within a local area, and (2) the OAR 660-033-0135 standards for approving a dwelling in
conjunction with farm use. The rationale is that if a farm operation meets or exceeds the local
thresholds for a ‘commercial agricultural enterprise,” or the farm operation is productive
enough to qualify for a primary farm dwelling, then a county could safely conclude, without
more analysis, that the farm operation is also a ‘commercial farming operation’ for purposes
of approving a ‘relative farm help dwelling’ under OAR 660-033-0130(9). To those two
identified ‘safe harbors,” we can add a third. OAR 660- 033-0130(24)(b) sets out standards for
when a farm operation with a primary farm dwelling qualifies for an accessory farm dwelling,
occupied by a nonrelative. Because a relative farm help dwelling is similar in function to an
‘accessory farm dwelling’ allowed under OAR 660-033-0130(24), if the farm operation
supporting the primary farm dwelling is sufficient to qualify the property for an accessory
farm dwelling under the standards at OAR 660-033- 0130(24)(b), we think a county could
safely conclude, without more, that the farm operation qualifies as a ‘commercial farming
operation’ for purposes of OAR 660-033-0130(9). Of course, the reverse is not true: if the
farming operation supporting a proposed relative farm help dwelling did not meet or exceed
the relevant standards under any of these three ‘safe harbors,’ it would not necessarily mean
that the county must conclude that the farming operation at issue is not a "commercial
farming operation" for purposes of OAR 660-033- 0130(9). It means only that the county must
grapple with that issue directly and do the hard work of articulating the thresholds it will apply
in determining whether the farm operation at issue qualifies as a ‘commercial farming

27 n

operation’.

“...., we believe that, as a legal matter, what distinguishes an existing ‘commercial’ farming
operation from its noncommercial counterparts is largely a matter of scale and intensity.
Roughly speaking, we believe a commercial farming operation is one that is of sufficient scale
and intensity that would induce and require a reasonable farmer to devote the majority of his
or her working hours to operating a farm on the subject property.”

The applicant has submitted a Schedule F showing gross income in 2020 to be $3,358. This is 4%
of the income required for a farm dwelling approval under current Code requirements. Under the
first two safe harbors of the LUBA rationale cited above, the farm operation is not productive
enough to qualify for a primary farm dwelling and therefore the county can conclude it is also not
productive enough for purposes of approving a relative farm help dwelling. The third safe harbor
also hinges on the same local income requirements for an accessory farm dwelling (BCC 55.115),
which LUBA concludes is similar in function to a relative help dwelling. This request does not meet
the minimum requirements in the Benton County Code for an accessory dwelling unit and so this
safe harbor is not met. Therefore, the decision for this application hinges upon if the operation is
one that is of sufficient scale and intensity that would induce and require a reasonable farmer to
devote the majority of his or her working hours to operating a farm on the subject property.

The applicant does not indicate the farm operator’s time spent in running the commercial portion
of the agricultural operations but given that this is a small portion of the overall agricultural
activities occurring on the property, it can be concluded that the majority of the farm operator’s
time is not spent in the cattle breeding operation. The amount of assistance that is needed by the
relative in that commercial operation is also not specified. Based on the amount of gross income
from the operation, it can be concluded that the cattle breeding operation does not contribute in
a substantial way to the support of the family and so the relatives must support themselves by
other means, with the majority of their time in that pursuit. It can also be concluded that it does
not contribute substantially to the area's existing agricultural economy nor help maintain
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agricultural processors and established farm markets. The conclusion is that the relatives’ help is
not absolutely needed for management of the commercial agricultural operation and therefore it
is not necessary for the relatives to live on the property.

The size of the property, which is below the State’s established minimum acreage requirements,
limits the amount of commercial agriculture that can be conducted. It appears unlikely that the
size of the herd could be increased in any great capacity. Income from fruit and vegetables and
hay could be generated in the future but it is questionable that it would increase income or the
scale of the commercial farming operation to a level significant enough for approval of an
accessory dwelling.

Conclusion: This criterion is not met.

The farm operator shall continue to play the predominant role in the management and farm
use of the farm. For purposes of this section, a farm operator is a person who operates a farm,
doing the work and making the day-to-day decisions about such things as planting, harvesting,
feeding and marketing.

Findings: The farm operator indicates that she and the owner have been taking classes from
OSU’s Small Farms Program. This indicates a willingness of the farm operator to maintain the
predominant role in management of the farm but this is not explicitly stated in the application.

Conclusion: This criterion is probably met.

(d) Notwithstanding ORS 92.010 to 92.190 or the minimum lot or parcel requirements of the zone,

if the owner of a dwelling described in this section obtains construction financing or other
financing secured by the dwelling and the secured party forecloses on the dwelling, the secured
party may also foreclose on the homesite, as defined in ORS 308A.250, and the foreclosure shall
operate as a partition of the homesite to create a new parcel. Prior conditions of approval for
the subject land and dwelling remain in effect. For the purpose of this section, “foreclosure”
means only those foreclosures that are exempt from partition under ORS 92.010(7)(a).

Findings: Benton County code requires that no new parcel shall be created from a lot or parcel
containing a farm help dwelling for a relative. Therefore, except for the foreclosure described in
this section, future approval of a land division for the subject property that would separate the
accessory farm-help dwelling approved pursuant to BCC 55.120 from the primary dwelling would
not be approved unless a secured party foreclosed on the dwelling.

Conclusion: No conclusion necessary.

(e) The landowner shall sign a covenant as required by BCC 55.405(6).

55.405 Siting Standards and Requirements. (6) Approval of any dwelling in the EFU zone shall
include a condition of approval requiring the landowner for the dwelling to sign and record in
the deed records for the county a document binding the landowner and the landowner’s
successors in interest, prohibiting them from pursuing a claim for relief or cause of action
alleging injury from farming or forest practices for which no action or claim is allowed under
ORS 30.936 or 30.937.

Conclusion: If the application were to be approved, this would be a Condition of Approval.

(g) The subject tract is not employed in the growing of a marijuana crop.

Findings: There is no indication that marijuana is grown on the subject tract. There have been no
requests for a Land Use Compatibility Statement for a license to grow marijuana for this parcel.

Conclusion: This criterion is met.
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BCC 55.405 Siting Standards and Requirements. All structures allowed in the Exclusive Farm Use
Zone shall be sited in compliance with BCC Chapter 99 and the following additional standards:
BCC 55.405(1) through (5) Siting Standards.

Findings: The remaining siting standards in BCC 55.405(1) through (5) must be evaluated based on a
site-specific development plan, which would occur at the time the applicant submits plans for a
building permit.

Conclusion: If the application were to be approved, this would be a Condition of Approval.

CHAPTER 99

BCC 99.810 Water Well Standards for Building Permit. If a well is proposed for a dwelling or place
of public occupancy, the applicant shall submit the following evidence that the well yields an
adequate flow of microbiologically safe water for each dwelling or use:

(1) A well log prepared by a licensed well driller and filed with the State Watermaster indicating
the well is a drilled, cased well.

(2) A water quality test prepared by an approved testing laboratory showing that the well meets
the Environmental Protection Agency (EPA) standards for coliform bacteria and nitrates. If
water quality does not meet the EPA standards, the Benton County Health Department must
approve plans for water treatment.

(3) A Minor Pump Test pursuant to BCC 99.845 performed within the past year. However,
notwithstanding BCC 99.845(4), wells on other properties need not be tested.

Findings: The applicant requests approval for a Farm Help Dwelling for Relative, therefore BCC
99.810 would apply to a subsequent building permit to authorize the establishment of a dwelling
on the property.

Conclusion: If the application were to be approved, this would be a Condition of Approval.

BCC 99.705. Sewage Disposal. Each proposed dwelling...shall be served by a sewage disposal system
which complies with the requirements of the Oregon Department of Environmental Quality. [BCC
99.705]

Findings: A Septic Authorization Notice would be required for the connection of the Farm Help
Dwelling for a Relative to an existing system.

Conclusion: If the application were to be approved, this would be a Condition of Approval.

CONCLUSION and DECISION

Based on the findings above, as well as information in the file, the Planning Official has determined
that the application does not meet the criteria for an accessory farm-help dwelling for a relative of
the farm operator. The application is DENIED because it does not meet BCC 55.120(1)(b).

LU-22-023 Staff ReportStaff Report Page 8



Staff Reply to Appeal
of the Development
Department Decision
November 15
Planning Commission
Staff Documents



22

Page 90 of 384 ,
Community Development Department
Office: (541) 766-6819
4500 SW Research Way
Corvallis, OR 97333
co.benton.or.us/cd
MEMORANDUM
To Benton County Planning Commission
From Inga Williams, Associate Planner; and

Darren Nichols, Community Development Director
Date November 9, 2022
Subject Summary of LU-22-023 Staff Decision and Appeal

Background and Decision

On March 21, 2022, the Community Development Department received an application for an accessory
farm-help dwelling for a relative of the farm operator and deemed it complete. This application was
reviewed administratively pursuant to BCC 53.160, which does not require a Notice of Application to
surrounding property owners but does require a Notice of Decision. The Notice of Decision was mailed
on June 30, 2022, and it allowed the recipients 14 calendar days from the date of the decision to
submit an appeal.

Connie Jordan is the owner of the 64-acre property zoned Exclusive Farm Use that is the subject
property of the application. The property is located at 31922 Fern Road in Philomath. She purchased
the property, along with a herd of 28 cattle established by the previous owner, in 2015. Cynthia
Crosby, who lives with Ms. Jordan, is the applicant and is identified in the application as the farm
operator. Ms. Jordon is described as a co-manager. Ms. Crosby’s daughter and son-in-law, Clair and
Kevin Fulsher, are identified as the relatives who would provide help to Ms. Jordan and Ms. Crosby.

Staff reviewed the application and supporting documentation to verify compliance with relevant
Benton County Code Sections; the relevant sections include BCC 55.120 and 55.405. The staff report
documents the findings and the conclusion of compliance for each of relevant Code sections. The
review concludes that:

1) the property is a lawfully established parcel;

2) the existing dwelling is located on property used for “farm use” because the farm operator is
obtaining a profit in money from livestock;

3) the principal dwelling is occupied by the farm operator;

4) the proposed dwelling would be occupied by a relative of the farm operator;

5) the farm operator would continue to play a predominant role in the management of the farm;
and
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6) the farm is not used to grow a marijuana crop.

The staff report, however, found that the application does not comply with BCC 55.120(1)(b) (Pages 4
through 7 of the staff report). This part reads, “...the relatives’ assistance in the management and farm
use of the existing commercial farming operation is required by the farm operator:...” Staff utilized a
Land Use Board of Appeals (LUBA) decision, Louks v. Jackson County, to help define the term
“required” and another LUBA decision, Richards v. Jefferson County, and a definition from the Oregon
Administrative Rules to define what a commercial farming operation is. The conclusion was that, while
the existing use is a “farm use”, the entirety of the farm operations do not constitute a commercial
farm operation because those operations do not substantially contribute to the area's existing
agricultural economy. The income produced from the farm operations is below the $80,000 in annual
revenue required for a farm dwelling approval. It was also concluded that the size of the property,
which is below the State’s established minimum acreage requirement of 80 acres, limits the amount of
farm use and income that could be generated by the property into the future. Live in farm help from a
relative is therefore not a requirement or a necessity for this property based on staff’s review of the
application per the LUBA decisions.

The Benton County Planning Official signed a Notice of Decision denying this application for a Farm
Help Dwelling for a Relative.

Appeal

The Notice of Decision specified a 14-day appeal period?, as required by State statute and the county’s
Development Code. The applicant timely appealed the decision. The applicant/appellant also
requested the Community Development Department stay the appeal process to attend to a family
emergency. To accommodate the requested stay, the applicant signed a waiver of the 150-day
deadline for a local government to take final action on the application?.

On September 14, 2022, the applicant submitted additional information in support of the appeal
through their attorney, Mike Reeder, and asked staff to move forward with scheduling a public hearing
on the appeal. The applicant has submitted a detailed list of activities that maintain the current farm
operation on the property and the estimated hours per month and per year required to complete the
activities. The list of activities provides an overview of the effort and the commitment required to run
the farm. The details of the operation include maintaining pastures for cattle and horses, managing
timber land, and growing vegetables, berries and tree fruit. The list also includes sustaining the wildlife
habitat of a quarter-acre pond. The applicant provided a similar detailed list of information in the
original application.

Mr. Reeder provided a rebuttal of staff’s findings that the application was not in compliance with a
subsection of BCC 55.120(1)(b). Mr. Reeder’s rebuttal states that staff used the incorrect analysis of
scale and intensity when analyzing the farm as not meeting the standards for a “commercial farming”

1 ORS 215.422 and BCC 51.815
2 Subsection (1) of ORS 215.427

Jordan/Crosby Appeal Staff Memo Page 2
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operation and that the staff did not correctly define the term ‘required’. Vance Croney, Benton County
Counsel, has written a rejoinder to Mr. Reeder’s rebuttal of staff’s analysis. Mr. Croney’s memorandum
is attached to this memorandum.

Response & Analysis

Staff concurs that the applicant lives on a farm and that she and the property owner contribute
considerable time and effort to the farm operations. The income producing portion of the farm,
however, is limited to the cattle breeding operation and some hay sales. The denial of the application
was based on the scale and intensity of the cattle breeding operation, including the income derived
from that portion of the farm, and the applicant’s need for a relative’s help with that portion of the
farm use. The information submitted in the appeal provides a more detailed overview of the time and
effort involved in all of the farm activities.

The applicant indicates the work requires approximately 2.3 full time people to work the entire farm,

which includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately
75 hours a month. Ms. Crosby’s review of the activities, however, indicates that only one person, and

sometimes a second individual, is necessary to provide management of the income producing portion
of the farm use. The cattle breeding operation does not require a sufficient scale or intensity of effort

to require a relative to live on the farm to provide help.

None of the information supplied with the appeal causes staff to revise the decision to deny the
application.

Recommendation
Staff recommends that the Planning Commission uphold the staff decision to deny the application.

Proposed motion: “Based on evidence in the record, and upon hearing testimony on the issue, | move
to deny the applicant’s appeal, thereby upholding the original Notice of Decision on file number LU-22-
023.”

Encl.

Memo from County Counsel
LUBA Final Opinion and Order for Louks vs. Jackson (referenced in the staff report)

LUBA Final Opinion and Order for Richards vs. Jefferson County (referenced in the staff report)

LUBA Final Opinion and Order for Stratton vs. Clackamas County (referenced by Mike Reeder)

Jordan/Crosby Appeal Staff Memo Page 3
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4500 SW Research Way
PO Box 3020
Corvallis, OR 97339-3020
Office: (541) 766-6890
Website: co.benton.or.us
MEMORANDUM
TO: Darren Nichols, Inga Williams
FROM: Vance Croney, Counsel
DATE: October 24, 2022
RE: Relative Farm Help Dwelling Response

Petitioner puts forward three bases for its appeal of staff’s denial of a Relative Farm Help
Dwelling. None of the bases are persuasive or correct.

1. Petitioner’s reliance on concurring opinion is misplaced.

The first objection is “Staff decision misreads Richards v. Jefferson County, 79 Or LUBA 171
(2019)” because it failed to address a more recent LUBA decision.

Staff relied on Richards to analyze the phrase “existing commercial farming operation,” which is
undefined in both Benton County’s Development Code or the LCDC regulations (OAR 660-033).
To develop a framework for its analysis, staff turned to OAR 660-033-0020(2)(a) which is LCDC’s
definition of “commercial agricultural enterprise,” and the approach endorsed by LUBA in
Richards at 177 fn. 4.

As part of its analysis of the LCDC regulation, staff assessed the scale and intensity of the farm
use by examining farming income, and whether the operations contribute to the area’s existing
agricultural economy or will help maintain agricultural processors and established farm
markets. These are all elements identified in OAR 660-033-002(2)(a).

Despite LUBA’s explicit reference to this definition as guidance for determining whether an
“existing commercial farming operation” can be proven, Petitioner asserts a concurring opinion
in a later LUBA decision should be followed, and not the unanimous decision in Richards.

Petitioner cites to, and relies on, Stratton v. Clackamas County, __ Or LUBA __, LUBA No. 2021-
044 (Aug. 30, 2021). But, rather than citing the unanimous decision, Petitioner used a
concurring opinion to support their argument that the Richards analytical framework is
incorrect. That is a misplaced argument for the simple fact that concurring opinions are not
binding legal precedent. See Alexander v. Sandoval, 532 U.S. 275, 285 n.5 (2001) (concurring
opinions normally do not have precedential effect); Bronson v. Bd. of Educ. of Cincinnati, 510 F.
Supp. 1251, 1265 (S.D. Ohio 1980) (“concurring opinions have no legal effect, and thus, are in
no way binding on any court”); Ryan M. Moore, Comment, | Concur! Do | Matter?: Developing a
Framework for Determining the Precedential Influence of Concurring Opinions, 84 Temp. L. Rev.
743, 744 (2012) (“concurring opinions written by a single appellate-level jurist are not
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considered binding upon lower courts and have almost no dispositive impact upon the law on
which they speak”).

In both Richards and Stratton, the unanimous opinions of the LUBA Board emphasize the
discretion given counties in interpreting the phrase “existing commercial farming operation.”
See Stratton at 5-6; Richards at 179. Staff chose to use OAR 660-033-0002(2)(a) as guidance for
its interpretation. That was not incorrect and was, in fact, cited in Richards as an acceptable
means of assessing whether a “commercial farming operation” exists.

2. The Word “Required” is not Ambiguous.

BCC 55.120 describes when a Relative Farm Help Dwelling will be permitted. Subsection (1)(b)
includes the condition when the relative “whose assistance in the management and farm use of
the existing commercial farming operation (not including marijuana) is required by the farm
operator.” Staff interpreted the word “required” by looking to both the Merriam-Webster and
Cambridge Dictionaries for the definition.

Petitioner objects to the county’s interpretation and offers their own definition, from a
different dictionary. This is simply a case of opposing interpretations. But, in this particular
case, Benton County’s interpretation is given significant deference.

The Oregon Supreme Court found when a local government interprets its own development
code, it is “entitled to the deference described in ORS 197.829(1).” Siporen v. City of Medford,
349 Or. 247, 258 (2010).

And the extent of that deference is substantial:

[W]hen a local government plausibly interprets its own land use regulations by
considering and then choosing between or harmonizing conflicting provisions,
that interpretation must be affirmed, as held in Clark v. Jackson County, 313 Or.
508 (1992) and provided in ORS 197.829(1)(a), unless the interpretation is
inconsistent with all of the “express language” that is relevant to the
interpretation, or inconsistent with the purposes or policies underpinning the
regulations. (emphasis in original)

Id. at 259.

When LUBA assesses whether an interpretation is “plausible,” the standard of review is “highly
deferential” to the governing body and the “existence of a stronger or more logical
interpretation does not render a weaker or less logical interpretation ‘implausible.”” Mark
Latham Excavation, Inc. v. Deschutes County, 250 Or. App. 543, 555 (2012), quoted in Crowley v.
City of Hood River, 308 Or. App. 44, 52 (2020).

Thus, as long as staffs’ interpretation of its development code is plausible, that interpretation is
legal and will be given significant deference.
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3. Approval Standards Must be Clear and Objective.

Petitioner points out ORS 197.307(4) applies to buildable land both inside and outside the UGB
and that it requires the county to apply clear and objective standards when reviewing proposed
development of housing. Benton County does not disagree with those assertions.

However, the “standards” Petitioner cites as inadequate under ORS 197.307 are both clear and
objective.

Petitioner states, “[s]ince neither the state nor the county has defined with clear and objective
standards what constitutes a ‘commercial’ farming operation the County may not apply the
standard.” While it is true that phrase has not been defined, LUBA has provided clear guidance
on how to interpret, and apply that phrase. As previously cited above, staff used the definition
of “commercial agricultural enterprise” in OAR 660-033-0020(2)(a) to interpret the phrase.
LUBA has affirmed that method of interpretation because the definition in the administrative
rule is clear and objective. Richards, 79 Or LUBA at 177 fn. 4.

And, it is insufficient to argue that ORS 197.307(4) is not met where alternate interpretations
are possible. The Oregon Court of Appeals has addressed that very issue:

[P]etitioners” arguments rely on potential ambiguity in various terms when they
are considered without reference to their context and the purpose of the
ordinance. As explained above, that is not what the ‘clear and objective’
standard requires.

Roberts v. City of Cannon Beach, 316 Or. App. 305, 317 (2021).

In addition, Petitioner asserts “since the terms ‘necessary’ and ‘required’ are also not defined
and are ambiguous, those terms are also not clear and objective and may not be the basis for
denying the Application.” But, again, just because Petitioner disagrees with the county’s
interpretation, doesn’t mean the terms are not clear and objective, as noted by the Court of
Appeals in Roberts.

To take Petitioner’s argument to its extreme, would result in the inability of a government to
interpret its own development code. Such interpretations are inevitable and a foundational
element of code application. An interpretation of code language may, and often does, result in
opposing opinions. But, as long as its interpretation is “plausible” the county’s interpretation
will be given high deference. See Crowley v. City of Hood River, 308 Or. App. 44, 52 (2020).
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN L. LOUKS, KENDRA G LOUKS, )
THOVAS LAVAGNI NO, and VI CKI )
LAVAGNI NGO, )
)
Petitioners, )
)
VS. )
) LUBA No. 93-133
JACKSON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ASSOCI ATED FRUI T COWVPANY, )
)
| nt er venor - Respondent . )

Appeal from Jackson County.

G Philip Arnold, Ashland, filed the petition for
review on behalf of petitioners. Wth himon the brief was
Drescher & Arnold. John L. Louks, Medford, filed a reply
bri ef and argued on his own behal f.

No appearance by respondent.

John R. Hassen and Richard H Bernman, Medford, filed
the response brief and argued on behalf of intervenor-
respondent. Wth them on the brief was Blackhurst,
Hor necker, Hassen & Ervin B. Hogan.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 01/ 11/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county hearings officer's decision
approving two farm dwel lings on an EFU-zoned parcel.
MOTI ON TO | NTERVENE

Associ ated Fruit Conpany, the applicant below, nopves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The relevant facts are set forth in the challenged

deci si on:

"* * * The subject property * * * consists of
108. 29 acres. The property * * * js a producing
pear orchard owned and managed, along w th other
orchards, by Associated Fruit Co. Appl i cant owns
or operates a total of approximately 1,500 acres
of orchard land at various locations in the Rogue

Val | ey.

"Applicant has been in the orchard business for 50
years. The average annual value of applicant's
gross farm sales for three years preceding the
application exceeded $5, 000, 000. Applicant's

profits are approximtely $150-300 per acre and
constitute about 1% of the gross inconme per acre.

"Applicant enploys approximately 40 full-tine
wor kers and as many as 150 additional workers on a
seasonal basis. Both full-time and seasona

workers are engaged in the planting, raising,
harvesting;,; packing and shipping of applicant's
orchard products.

"There s one existing farm dwelling on the
property which is |icensed, seasonally, as a farm
| abor camp. * * *

Page 2
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"Applicant currently provides 13 single famly

dwellings for its full-time enployees and 5
seasonal - wor ker resi denti al facilities for
approxi mately 80 i ndividuals. The proposed farm
dwel l'ings would be occupied by applicant's full-
time enpl oyees.” Record 7-8.

FI RST ASSI GNMENT OF ERROR

Petitioners contend the challenged decision violates
former Jackson County Land Developnment Ordinance (LDO
218.030(4) .1 LDO 218.030(4) identifies the follow ng
permtted uses in the EFU zone:

"Farm dwellings * * * and other buildings
customarily provided in conjunction with farm use.
More than one farm dwelling shall not be permtted
unl ess substantial evidence 1is provided which
shows conclusively that the additional farm
dwelling is necessary for the operation of the
commercial farm * * *

" * * * %"

Petitioners argue the evidence in the record does not
"concl usi vely" establish "that the additional farm dwelling
is necessary for the operation of the commercial farm" as
required by LDO 218.030(4). Petitioners are correct.

As the hearings officer's findings poi nt out,
LDO 218.030(4) differs significantly from ORS 215.213(1)(09)
and 215.283(1)(f), which allow farm dwellings in EFU zones.

Neither statute requires that an applicant carry an

IAfter the decision challenged in this appeal was rendered, the county
anended LDO Chapter 218 to conply with Oregon Laws 1993, chapter 792
(HB 3661). Those anendnents repealed the provisions of f or mer
LDO 218.030(4) which petitioners contend the hearings officer erroneously
found to be satisfied in this case.

Page 3
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evidentiary burden to denobnstrate "conclusively" that a
proposed farm dwelling be "necessary for the operation of
the commercial farm™ LDO 218.030(4) does not inpose that
burden for the first farmdwelling, but it does inpose that
burden for subsequent farm dwellings.

The hearings officer recognized that decisions by LUBA
and the appellate courts have considered the neaning of the
term "necessary” in the context of the requirenent under
Statewide Planning Goal 4 (Forest Lands) that forest
managenent dwellings be "necessary for and accessory to
forest wuses." Record 9. However, the hearings officer
concluded that interpretations of the neaning of the term
"necessary" in the Goal 4 context need not be applied in
this case, because the EFU zone at issue here inplenents
Goal 3 (Agricultural Land). VWhile the hearings officer

found the term "necessary" should not be interpreted in the
sane way it has been interpreted in the Goal 4 context, he
did not explain how he believed it should be interpreted.?
Al though it is true the challenged LDO provision was
adopted to inplenent Goal 3 rather than Goal 4, that is not
a sufficient basis for assigning a different neaning to the

word "necessary," as it is used in LDO 218.030(4). Just as

2The hearings officer also found that even if the "necessary"
requi renent of LDO 218.030(4) were interpreted in the same nanner it has
been interpreted under Goal 4, the disputed dwellings are necessary for
intervenor's commercial farnming operation. For the reasons explained
bel ow, the record does not support that finding.

Page 4
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t he LDO does not define the term "necessary" as that termis
used in LDO 218.030(4), the Lane County Code did not define
that termas it was used in the code provisions at issue in

1000 Friends of Oregon v. LCDC (Lane County), 83 Or App 278,

282-83, 731 P2d 457, on reconsideration 85 O App 619

(1987), aff'd 305 Or 384 (1988). In that case the Court of
Appeals explained its wunderstanding of the "necessary"
conponent of the "necessary and accessory" requirenent in

the Goal 4 context as follows:

"* * * The dictionary definition [of necessary] is
"that cannot be done without: that nust be done or
had: absolutely required.’ Webster's Third New
| nt er nati onal Dictionary 1511 (1976). That
definition is conpatible wth LCDCs wuse of
'necessary’ and with Goal 4's requirenment that
forest |lands be preserved for forest uses. Lane
County's criteria would allow dwellings which can
be done w thout, need not be had and are not
absolutely required for a forest use; t hey
t herefore do not conply with the goal.

" % * Living on the land may help deter
arsoni sts, and thereby enhance production, but
that fact does not render a forest dwelling
necessary. For a forest dwelling to be necessary
and accessory to wood fiber production, it nust,
at least, be difficult to manage the land for
forest production wthout the dwelling. The
purpose of the dwelling nust be to nake possible
the production of trees which it would not
ot herwi se be physically possible to produce. * *
*"  (Enphasis added.)

I n Chanpion International v. Douglas County, 16 Or LUBA

132, 138-39 (1987), we explained that the first of the above
enphasi zed sentences suggests a nere "difficulty" standard,

while the | ast sentence suggests an "inpossibility" standard

Page 5
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whi ch woul d preclude approval of forest dwellings in nost

circunstances. We expl ai ned:

"While it is possible to read the Court of
Appeal s’ decision in its entirety to reject a
literal "inpossibility' st andard for f or est
dwellings, it is also unm stakable that the Court
of Appeals believes substantially nmore than
conveni ence, enhancenent, and cost efficiencies
are required to show a dwelling is necessary for
forest use."

See also Tipperman v. Union County, 22 O LUBA 775 (1992);

Dodd v. Hood River County, 22 Or LUBA 717 (1992).

Absent a contrary definition in the LDO or sone
|l egislative history to the contrary, we believe the term
"necessary" in LDO 218.030(4) has the sane neaning it has in
the Goal 4 context. Di fferences between farm uses and
managenent practices on the one hand and forest uses and
managenent practices on the other may affect the result when
determning whether a dwelling is "necessary" on these
different kinds of resource |ands. However, there is no
basis for assigning a different nmeaning to the word

necessary.3

3W review petitioners' chal l enges  of the hearings officer's
interpretation and application of LDO 218.030(4) to deternine whether the
interpretation is reasonable and correct. MCoy v. Linn County, 90 Or App
271, 752 P2d 323 (1988). In considering the hearings officer's
interpretation, we do not apply the nore deferential standard of review
that would be required by ORS 197.829 and Clark v. Jackson County, 313 O
508, 836 P2d 710 (1992), if the chall enged decision had been adopted by the
| ocal governing body. Gage v. City of Portland, 319 O 308, 877 P2d 1187
(1994); Wwatson v. Clackanas County, 129 O App 428, 879 P2d 1309, rev den
320 Or 407 (1994).
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Turning to the challenged decision, the hearings
officer correctly notes there is evidence in the record that
efficiency and productivity of the orchard would be enhanced
by allowing on-site dwellings. Anong the factors noted in
the decision are "frost control, prevention of trespassing,
vandal i sm and theft." Record 9. The findings go on to
explain that the existing dwelling on the 108 acres has not
prevented trespass, vandalismor theft.4

The record is this case does not show the proposed
dwel l'ings are necessary for the commercial operation. The

findings make no attenpt to explain how the requested houses

will deter trespass, vandalism and theft, if the dwelling
already on the property does not. We also have difficulty
seeing how the proposed dwellings will have any deterrent

effect with regard to other parcels that nmake up this |arge
commercial orchard operation. Mor eover, as petitioners
correctly point out, this comercial orchard has operated
for years without the requested dwellings. This strongly
suggests that while the dwellings m ght make the operation
more efficient, nore profitable and |ess susceptible to
trespass, vandalism and theft, the dwellings are not
"necessary" for the continuation of the commercial farm

We do not nmean to mnimze the problens identified in

the local proceedings that my be associated wth the

4/ ntervenor correctly notes pears are significantly easier to steal than
are trees.

Page 7
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currently inadequate supply of housing for year-round and
seasonal farm workers. However, that shortage does not
establish the requested housing on the subject 108 acre
parcel is "necessary."?®

The first assignnent of error is sustained.
SECOND ASSI GNMENT OF ERROR

Petitioners contend the hearings officer erred when he
considered the commercial farmto be the entire 1500 acres
included in intervenor's commercial farm ng operation.

Petitioners cite no provision of the LDO that would

permt or require the hearings officer to consider |less than

intervenor's entire comercial farmng operation. The
hearings officer's interpretation and application of
LDO 218. 030(4) as referring to intervenor's entire
commercial farm not just the subject 108 acre parcel, is

consistent with the | anguage of LDO 218.030(4).

The second assi gnnent of error is denied.
REMAI NI NG | SSUES

| ntervenor-respondent argues the county's decision
should be affirnmed in this case, wthout regard to LDO

218.030(4), because that provision is inconsistent with and

5\\¢ do not go so far as to say the county could not establish that the
proposed housing is "necessary" wthin the neaning of LDO 218.030(4).
However, in view of the high standard inmposed by LDO 218.030(4) and the
lack of a requirenent for a showing of necessity in the current approval
standards that would apply to a new application, the applicant may wish to
subnmit a new application and proceed under current approval standards.

Page 8
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1 preenpted by ORS 197.312(2) and 215.283(1)(f).® We reject
2 the argunent for two reasons.

3 First, intervenor's argunent that the county erred in
4 applying LDO 218.030(4), and should have found that
5 provision to be preenpted by the cited statutes, is properly
6 presented in a petition for review or a cross-petition for
7 review That challenge to the county's application of LDO
8 218.030(4) cannot be made in a response brief. MKay Creek
9 Valley Assoc. v. Washington County, 25 O LUBA 238, 243,
10 rev'd on other grounds, 122 Or App 59 (1993).
11 Second, testinmony submtted on intervenor's behalf to
12 the hearings officer cited a number of statutes, including
13 the statutes it now contends preenpt LDO 218.030(4), 1in
14 support of its contention that there is a need for farm
15 worker housing. Supplenmental Record 62. |In response to the
16 hearings officer's inquiry concerning whether the evidence
17 of need for farm worker housing provides a basis for
18 inmposing a "lesser burden" than required under the LDO

60RS 197.312(2) provides:

"No * * * county mmy inmpose any approval standards, special
conditions or procedures on seasonal and year-round farm worker
housing that are not clear and objective or have the effect,
either in thenselves or cumul atively, of discouraging seasonal
and year-round farm worker housing through unreasonabl e cost or
del ay or by discrimnating agai nst such housing."

ORS 215.283(1)(f) allows the follow ng uses in EFU zones:

"The dwellings and other buildings customarily provided in
conjunction with farmuse."

Page 9
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Page 105 of 384
intervenor's representative stated it did not. Supplenenta
Record 64. We agree with petitioners that intervenor

affirmatively waived the issue it attenpts to raise in the
response brief, i.e., that the county could approve the
di sputed dwellings wthout finding they conply with the

"necessary" requirenment of LDO 218.030(4).7 See Newconer V.

Cl ackamas County, 92 Or App 174, 187, 758 P2d 450, nodified

94 Or App 33 (1988); Louisiana Pacific v. Umtilla Co., 26

O LUBA 247, 258 (1993).

The county's decision is remanded.

’Because we do not reach the preenption issue intervenor attenpts to
raise in its response brief, we express no opinion concerning the nmerits of
t hat argunent.

Page 10
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KEVIN RICHARDS,

Petitioner,
and

CENTRAL OREGON LANDWATCH,
Intervenor-Petitioner,

VS.

JEFFERSON COUNTY,
Respondent,

and

NEW GRASS LLC,
JEFEF DUPONT and JENNIFER DUPONT,
Intervenors-Respondents.

LUBA No. 2018-117

FINAL OPINION
AND ORDER

Appeal from Jefferson County.

38

Andrew Mulkey, Eugene, filed a petition for review and argued on behalf

of petitioner.

Rory Isbell, Bend, filed a petition for review and argued on behalf of

intervenor-petitioner. With him on the brief was Central Oregon Landwatch.

David C. Allen, Madras, filed a response brief and argued on behalf of

respondent.
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Mark O. Cottle, Sherwood, filed a response brief on behalf of
intervenors-respondents.

BASSHAM, Board Member; RYAN, Board Chair; ZAMUDIO, Board
Member, participated in the decision.

REMANDED 02/27/2019

You are entitled to judicial review of this Order. Judicial review is
governed by the provisions of ORS 197.850.

Page 2
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Opinion by Bassham.

NATURE OF THE DECISION

Petitioner appeals a decision on remand approving a relative farm help
dwelling.
FACTS

We repeat the relevant facts from our earlier decision, Richards v.
Jefferson County, Or LUBA _ (LUBA No 2017-103, Jan 3, 2018) (slip op
at 2-3) (Richards I):

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

26
27
28
29
30
31

“The subject property is a rectangular 119-acre parcel located
approximately two miles south of the city of Madras. The property
is developed with a single-family dwelling located in its northeast
corner and a shop building located near the middle of the southern
border. The property currently supports a hay-growing operation,
irrigated by a center-pivot, supplemented by handline and wheel-
line irrigation in the corners.* * *

“The property 1s owned by New Grass, LL.C, whose principals are
Jennifer DuPont and Jeff DuPont (the DuPonts). The DuPonts own
several businesses, including two in Madras with a total of 25
employees. In 2011, the DuPonts purchased the subject property
under a land sale contract. From 2011 on, the DuPonts farmed the
property with one or more of their sons, growing hay, and reported
revenue from farm operations through an S corporation, Arrow D.
In February 2017, the DuPonts, via New Grass, LLC, acquired title
to the property. The DuPonts currently reside in the primary
dwelling on the property.

“In early 2017, the DuPonts bought approximately 100 head of
cattle, and grazed them on leased lands located some distance from
the subject property, supplemented by hay grown on the subject
property. The DuPonts informed the county that they intend to
transport the cattle to the subject property in the fall to graze off
the aftermath of the hay harvest.

Page 3
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“In April 2017, the DuPonts, through New Grass, LLC, filed an
application for a relative farm help dwelling, to allow their son
Jeremy DuPont to live on the farm and assist with farm operations.
The proposed accessory dwelling would be located near the
existing shop building. * * *”

Neighboring farmers, including petitioner, opposed the application, arguing that
the DuPonts failed to demonstrate compliance with the code standards
governing approval of a relative farm help dwelling, including requirements
that the applicant establish that the “farm operator,” who plays a “predominant
role” in a “commercial farming operation,” “does or will require the assistance”
of a relative to manage the farm operation.'

The county planning commission and board of commissioners approved

the application. The petitioners appealed the commissioners’ decision to

' Jefferson County Zoning Ordinance (JCZO) 301.6(F) requires the
applicant for a relative farm help dwelling (which the JCZO terms an
“Accessory Farm Dwelling for a Relative”) to demonstrate compliance with the
following relevant standards:

“3.  The farm operator does or will require the assistance of the
relative in the management of the existing commercial
farming operation; and

“4.  The farm operator will continue to play the predominant role
in the management and farm use of the farm. A farm
operator is a person who operates a farm, doing the work
and making the day-to-day decisions about such things as
planting, harvesting, feeding and marketing.”

JCZO 301.6(F) implements OAR 660-033-0130(9) in substantively identical
language. OAR 660-033-0130(9) is quoted below.

Page 4
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LUBA. LUBA sustained the petitioners’ second and third assignments of error,
remanding to Jefferson County (the county) for additional evidence and
findings regarding the approval standards, including: (1) the identity of the
“farm operator,” (2) whether the farm operator continues to play “the
predominant role” in the farming operation, (3) whether the farm operator “does
or will require the assistance” of a relative to manage the farm operation, and
(4) whether the farm operation qualifies as a “commercial farming operation.”

On remand, the county accepted additional evidence from Jeff DuPont,
and adopted additional findings. This appeal followed.
FIRST ASSIGNMENT OF ERROR (COLW)

Intervenor-petitioner Central Oregon Landwatch (COLW) argues that the
county’s decision on remand violated the “law of the case” established in
Richards I, because it is inconsistent with the terms of LUBA’s remand.

As noted, LUBA remanded the county’s initial decision for the county to
adopt more adequate findings, supported by substantial evidence, regarding four
matters that the applicant has the burden of establishing in order to demonstrate
compliance with the approval criteria governing a relative farm help dwelling.
COLW contends that in Richards I LUBA established as a matter of law that
certain findings and evidence are necessary to establish compliance with OAR
660-033-0130(9) and JCZO 301.6(F), with respect to the “farm operator,”
“predominant role,” “does or will require the assistance,” and “commercial

farming operation” elements of the applicable standards. According to COLW,
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on remand the county ignored LUBA’s directives and instead adopted
conclusory findings that fail to grapple with and resolve, based on substantial
evidence, each of the elements that the applicants must establish in order to gain
approval of a relative farm help dwelling under OAR 660-033-0130(9) and
JCZO 301.6(F).

As discussed below, we agree with petitioner and COLW that the
county’s findings on remand, combined with its original findings, are still
inadequate to demonstrate compliance with all of the applicable OAR 660-033-
0130(9) and JCZO 301.6(F) standards, and that some findings are still not
supported by substantial evidence. But we agree with the county that COLW’s
arguments regarding “law of the case” do not provide a basis—or at least an
independent basis—for reversal or remand. COLW’s arguments regarding “law
of the case” are based on Beck v. City of Tillamook, 313 Or 148, 831 P2d 678
(1992). At issue in Beck was whether a party could fail to appeal an adverse
LUBA ruling in a decision that remanded to the local government, but instead
wait until the remand decision comes back to LUBA to challenge that adverse
ruling before LUBA and the Court of Appeals. Id. at 151. The Oregon Supreme
Court held that matters conclusively resolved before LUBA cannot be
relitigated in subsequent appeals of subsequent decisions on the same matter.
Id. at 151-54. However, COLW has not established how that principle is
violated where (1) LUBA remands to the county to adopt new findings, based

on substantial evidence, and (2) on remand, the county accepts new evidence
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and adopts new findings, as LUBA directed. COLW cites to nothing in the
record on remand or in the county’s remand decision suggesting that the county
attempted to relitigate any issue conclusively resolved in Richards I. While our
decision in Richards I included discussion of the requirements in OAR 660-
033-0130(9) and JCZO 301.6(F), and that discussion was intended to provide
guidance and a framework for the proceedings on remand, COLW has not
established that the county on remand took any position contrary to any issue
conclusively resolved in Richards I. That we conclude below that some of the
county’s findings are still insufficient to demonstrate compliance with OAR
660-033-0130(9) and JCZO 301.6(F) does not mean that the county violated the
“law of the case” principle articulated in Beck.

In addition, COLW’s arguments are duplicative of the arguments under
its second and third assignments of error, which directly challenge the adequacy
of the county’s findings to establish compliance with OAR 660-033-0130(9)
and JCZO 301.6(F). COLW’s arguments under the first assignment of error do
not provide an independent basis for reversal or remand and, for that reason

alone, are denied.
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FIRST ASSIGNMENT OF ERROR (Petitioner)
SECOND ASSIGNMENT OF ERROR (COLW)

ORS 215.283(1)(d) authorizes in the exclusive farm use (EFU) zone® a
“dwelling on real property used for farm use if the dwelling is occupied by a
relative of the farm operator * * * if the farm operator does or will require the
assistance of the relative in the management of the farm use and the dwelling is
located on the same lot or parcel as the dwelling of the farm operator.” OAR
660-033-0130(9) implements and elaborates on the requirements of ORS
215.283(1)(d), authorizing a relative farm help dwelling only if the dwelling is
occupied by relatives “whose assistance in the management and farm use of the

existing commercial farming operation is required by the farm operator.”

* In Jefferson County, the “EFU A-1” zone has been established to preserve
areas containing predominantly irrigated agricultural soils for existing and
future farm uses related to the production of agricultural crops or products. The
EFU A-1 zone recognizes and preserves areas of agricultural land which are
more productive than lands in the “EFU A-2” zone, due to soil class and
presence of irrigation water. JCZO 301.1(A)—~(B).

* OAR 660-033-0130(9) provides, in relevant part:

“(a) To qualify for a relative farm help dwelling, a dwelling shall
be occupied by relatives whose assistance in the
management and farm use of the existing commercial
farming operation is required by the farm operator.
However, farming of a marijuana crop may not be used to
demonstrate compliance with the approval criteria for a
relative farm help dwelling. The farm operator shall
continue to play the predominant role in the management
and farm use of the farm. A farm operator is a person who
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In its initial decision, the county adopted no findings whatsoever
regarding whether the DuPonts’ farm operation constitutes an “existing
commercial farming operation” for purposes of OAR 660-033-0130(9) and
JCZO 301.6(F). In our initial appeal, we noted that neither the rule nor the code
define “commercial farming operation.” The petitioners argued that, under any
definition, the hay-growing operation on the subject 119-acre property is simply
too small in scale and intensity to constitute a “commercial” farm operation for
purposes of OAR 660-033-0130(9) and JCZO 301.6(F). We remanded the
decision to the county to address the issue in the first instance, after first
discussing two acceptable “safe harbor” approaches, previously identified in
our cases, to determining whether a farm operation qualifies as a “commercial”

farm operation under the rule.*  Or LUBA at  (LUBA No 2017-103, Jan 3,

operates a farm, doing the work and making the day-to-day
decisions about such things as planting, harvesting, feeding
and marketing.

“(b) A relative farm help dwelling must be located on the same
lot or parcel as the dwelling of the farm operator and must
be on real property used for farm use.

“(c) For the purpose of subsection (a), ‘relative’ means a child,
parent, stepparent, grandchild, grandparent, stepgrandparent,
sibling, stepsibling, niece, nephew or first cousin of the farm
operator or the farm operator’s spouse.”

* We here describe the two approaches discussed in Richards I and Harland
as “safe harbors,” because they are based on specific and facially more rigorous
rule standards that apply to somewhat analogous determinations and uses
governed by OAR chapter 660, division 033. The two approaches are based on
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2018) (slip op at 18-19) (citing Harland v. Polk County, 44 Or LUBA 420, 434
(2003)).

On remand, the county did not resolve the question of whether the
DuPonts’ farm operation on the property is a “commercial farming operation”

in either of the two “safe harbor” ways we suggested in Richards I. The county

(1) the OAR 660-033-0020 standards for determining what minimum parcel
size is consistent with continuing the “commercial agricultural enterprise”
within a local area, and (2) the OAR 660-033-0135 standards for approving a
dwelling in conjunction with farm use. The rationale is that if a farm operation
meets or exceeds the local thresholds for a “commercial agricultural enterprise,”
or the farm operation is productive enough to qualify for a primary farm
dwelling, then a county could safely conclude, without more analysis, that the
farm operation is also a “commercial farming operation” for purposes of
approving a “relative farm help dwelling” under OAR 660-033-0130(9).

To those two identified “safe harbors,” we can add a third. OAR 660-
033-0130(24)(b) sets out standards for when a farm operation with a primary
farm dwelling qualifies for an accessory farm dwelling, occupied by a non-
relative. Because a relative farm help dwelling is similar in function to an
“accessory farm dwelling” allowed under OAR 660-033-0130(24), if the farm
operation supporting the primary farm dwelling is sufficient to qualify the
property for an accessory farm dwelling under the standards at OAR 660-033-
0130(24)(b), we think a county could safely conclude, without more, that the
farm operation qualifies as a “commercial farming operation” for purposes of
OAR 660-033-0130(9). Of course, the reverse is not true: if the farming
operation supporting a proposed relative farm help dwelling did not meet or
exceed the relevant standards under any of these three “safe harbors,” it would
not necessarily mean that the county must conclude that the farming operation
at issue is not a “commercial farming operation” for purposes of OAR 660-033-
0130(9). It means only that the county must grapple with that issue directly and
do the hard work of articulating the thresholds it will apply in determining
whether the farm operation at issue qualifies as a “commercial farming
operation.”
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did not attempt to devise its own method, or articulate what constitutes a
“commercial” versus “noncommercial” farming operation in this area of the
county. Instead, the county adopted the following brief finding:

“The Board finds that the Applicant’s farm operation constitutes an
existing commercial farm operation. The farm has farm deferral
tax status. The farm exceeds the 80 acre minimum lot[] size for a
farm in the EFU-A-1 zone. The operator runs cattle, grows crops,
and receives irrigation on site. The operator buys, sells, and leases
equipment for the farm. The operator provided tax returns that
identified farm income from the property. Aerial photographs
show the property has been cropped continuously for several
years.” Record 4.

Petitioner and COLW argue, and we agree, that the above-quoted finding
is inadequate to determine whether the farming operation on the subject
property constitutes a “commercial farming operation” within the meaning of
OAR 660-033-0130(9) and JCZO 301.6(F).

The finding first cites the fact that the farm has farm deferral tax status.
As petitioner argues, a farm need not be commercial in scale or intensity to
qualify for deferred tax status, so this finding lends little support to the
conclusion that the DuPont’s farm operation qualifies as “commercial.”

The finding next notes that the subject property exceeds the 80-acre
minimum lot size for a farm in the county EFU A-1 zone. The minimum parcel
in the EFU zone is established by Statewide Planning Goal 3 (Agricultural
Lands) and ORS 215.780(1). OAR 660-033-0100 authorizes a county to

approve a minimum parcel size less than 80 acres for land not designated
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rangeland as long as the county determines that the lesser minimum parcel size
is consistent with maintenance of the “commercial agricultural enterprise” in
the area. The statutory 80-acre minimum parcel size is, in effect, legislatively
deemed consistent with maintenance of the commercial agricultural enterprise.
Thus, that a particular parcel meets or exceeds the applicable minimum parcel
size provides some support for the conclusion that a farm operation on the
property, at least one that occupies all usable portions of the property at an
appropriate level of intensity, is a commercial farming operation. However,
that the parcel meets or exceeds the applicable minimum parcel size does not, in
itself, suffice to establish that any or all farm operations on that parcel are
“commercial” in scale or intensity, or that the parcel thereby qualifies for any
dwelling. See OAR 660-033-0100(3) (“A minimum size for new parcels for
farm use does not mean that dwellings may be approved automatically on
parcels that satisfy the minimum parcel size for the area. New dwellings in
conjunction with farm use shall satisfy the criteria for such dwellings set forth
in OAR 660-033-0130(1)”).

The above-quoted finding then recites that the “operator runs cattle,
grows crops, and receives irrigation on site.” Record 4. These undisputed facts
establish that there is a farm operation on the property, but do little to establish
that that farm operation is “commercial” in scale or intensity.

The finding next states that “[tlhe operator buys, sells, and leases

equipment for the farm.” Id. Petitioner argues that there is no evidence in the
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record that the DuPonts buy, sell or lease farm equipment. According to
petitioner, the only evidence on this point is that the DuPonts do not own much
if any farm equipment, and rely on a barter arrangement to borrow equipment
for planting and harvesting. We agree with petitioner that even if it is true that
the DuPonts buy, sell and lease farm equipment, that finding does little to
establish that the farm operation is commercial in scale or intensity.

Next, the findings note that “[t]he operator provided tax returns that
identified farm income from the property.” Id. Again, this establishes the
existence of a farm operation on the subject property, but does not have an
obvious bearing on whether that farm operation is commercial in scale and
intensity. Further, as we understand it, the tax returns in the record reflect farm
income and expenses that are not limited to operations on the subject property.

Finally, the findings note that aerial photographs show “the property has
been cropped continuously for several years.” Id. This undisputed fact
establishes a farm operation on the property, but again does little to establish
that that farm operation is commercial in scale or intensity.

Collectively, the above-quoted findings fall far short of establishing that
the DuPont’s farm operation is a “commercial farming operation.” It is difficult
to fault the county for the paucity of its analysis, given that the Land
Conservation and Development Commission (LCDC) has not seen fit to
provide any definition or guidance on what constitutes a “commercial farming

operation” for purposes of OAR 660-033-0130(9). Nonetheless, it is the
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county’s obligation, when addressing an application for a relative farm help
dwelling under OAR 660-033-0130(9), to attempt to articulate the thresholds
that separate a “commercial” from a non-commercial farming operation.
Because it is an undefined term, counties have some discretion to determine the
thresholds for a “commercial farming operation” as applied within the county or
within a particular local area or agricultural sector. Harland, 44 Or LUBA at
435. If the county chooses not to employ one of the “safe harbors” discussed
above at n 4, the county has no choice but to determine those thresholds in the
first instance. That determination will necessarily constitute a mixed question
of fact and law, subject to LUBA’s review for legal error and evidentiary
sufficiency.

We understand the county to request that if LUBA remands for more

4

adequate findings regarding the “commercial farming operation” element of
OAR 660-033-0130(9), LUBA should provide what guidance it can to the
county. We can do so only in a limited and abstract manner, as many of the
predicate findings are necessarily factual in nature. However, as our discussion
above indicates, we believe that, as a legal matter, what distinguishes an
existing “commercial” farming operation from its noncommercial counterparts
is largely a matter of scale and intensity. Roughly speaking, we believe a
commercial farming operation is one that is of sufficient scale and intensity that

would induce and require a reasonable farmer to devote the majority of his or

her working hours to operating a farm on the subject property.
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Petitioner’s first assignment of error and COLW’s second assignment of
error are sustained.

SECOND ASSIGNMENT OF ERROR (Petitioner)
THIRD ASSIGNMENT OF ERROR (COLW)

These assignments of error challenge the county’s findings regarding the
other elements of OAR 660-033-0130(9) and JCZO 301.6(F), specifically, that
the “farm operator” residing on the property “requires the assistance” of a
relative in managing the farm operation, and the identified farm operator
continues to play the “predominant role” in that farm operation. Although these
elements are logically distinct (theoretically, a person may be the farm operator,
but not play the predominant role in the farm operation, or vice versa), the
arguments, evidence and findings regarding each element tend to overlap. See
Kenagy v. Benton County, 112 Or App 17, 20, 826 P2d 1047 (1992) (the
questions of whether the landowner qualifies as a ‘farm operator” and whether
the farm operator requires assistance in the farm operation are two sides of the
same coin). While we separately address the challenges to the findings under
each element, our discussion will also consider related findings and evidence.

A. Farm Operator

OAR 660-033-0130(9) and JCZO 301.6(F) define a “farm operator” as
the “person who operates a farm, doing the work and making the day-to-day
decisions about such things as planting, harvesting, feeding and marketing.”

Intervenors-respondents’ initial application identified Jeff DuPont as the farm
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operator and, based on little more than assertions on that point, the county

concluded that Jeff DuPont is the farm operator as required by OAR 660-033-

0130(9) and JCZO 301.6(F). However, the county’s initial findings did not

address contradictory arguments and evidence suggesting that Jeff DuPont was

in fact not the farm operator, but that someone else, either someone leasing the

subject property or Jeremy DuPont, the DuPonts’ son, was the person who

qualified as the farm operator, i.e., the person conducting the hay operation,

doing the work and making the day-to-day decisions. LUBA remanded in part

for the county to address those issues.’

> LUBA concluded, in Richards I:

Page 16

“[P]etitioners cite to testimony in the record expressing the
surmise that the DuPonts do not farm the subject property at all,
but instead lease their hay field to a custom farm operator.
Petitioners note that the DuPonts own no hay equipment, report
income consistent with lease payments, reported few expenses
typical of running a hay operation, and provided no record of
actually selling hay. Further, petitioners cite their personal
observation that a custom farm operator, Oliver Watson Farms,
has conducted all planting and harvest activity on the subject
property. Record 29. The record includes photographs of
equipment marked Oliver Watson Farms allegedly operating on
the subject property. Record 31.

“As noted, the DuPonts responded to this issue in their oral
testimony, denying that they lease the subject property or
employ other farm operators to plant or harvest the hay.!
Instead, the DuPonts testified that Jeremy DuPont is able to
borrow equipment as compensation for his employment with
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1  On remand, Jeff DuPont testified that the DuPonts do not lease the subject

2 property to a custom hay operator, and also testified regarding the proposed

3 division of labor between Jeff and Jeremy DuPont. On remand, the county
4 adopted the following finding:
5 “The Board finds that Jeff DuPont is the farm operator. He makes
6 the day to day decisions about activities on the farm. The Board
7 accepts Mr. DuPont’s testimony that he directs the daily farming
8 activities, including planting, harvesting, feeding and marketing,.
9 He chooses what equipment is needed for the farm. He decides
10 what to grow. He instructs his son on farm actions; the son is the
11 worker on the farm and for whom the dwelling is needed. The
12 Applicant accepts the financial risk of operating the farm. * * *
13 The Board found that the evidence supported Mr. DuPont’s
14 assertion that he farms the property himself.” Record 3.
15  The findings do not directly address the dispute regarding whether the property
16 1s leased to a custom hay operator, but the finding that Jeff DuPont makes the

another farm operator elsewhere, and Jeff or Jeremy DuPont
operates the borrowed equipment on the subject property.

“Despite this issue being raised below, the commissioners’
findings do not address the issue, nor adopt any findings
addressing whether Jeff DuPont, or some other person or entity,
is the ‘farm operator.’!! See findings quoted at n 3.1 The
findings clearly presume that Jeff DuPont is the farm operator,
but there are no findings addressing the evidentiary dispute on
this point. We agree with petitioners that if the subject property
is leased to another farm operator or the hay operation is
otherwise predominantly conducted by someone other than Jeff
DuPont, then Jeff DuPont does not qualify as the required ‘farm
operator.” Remand is necessary for the county to address this
issue in the first instance.”  Or LUBA at  (LUBA No
2017-103, Jan 3, 2018) (slip op at 10-11) (footnotes omitted).
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day to day decisions about the farm operation would seem to implicitly resolve
that dispute in the applicant’s favor. The finding also does not directly address
the dispute, based on tax records, regarding whether Jeremy DuPont is in fact
the person primarily responsible for conducting farm operations on the subject
property. However, the above-quoted finding is responsive to the definition of
“farm operator,” which focuses not only on who does the “work,” but also on
who makes the “day-to-day decisions about such things as planting, harvesting,
feeding and marketing.” Under that definition, the county reasonably focused
on identifying the person who performs the higher-order decision-making in
running the farm. The county chose to rely on Jeff DuPont’s testimony that he,
and not Jeremy DuPont, makes the final decisions regarding planting,
fertilizing, weed control, marketing, harvesting, cattle operations, etc. Record
125.

Petitioner and COLW argue that the above-quoted finding is inadequate
and not supported by substantial evidence, citing to tax records that can be read
to indicate that Jeremy DuPont plays a larger role in the farm operation than
Jeff DuPont. We discuss the dispute on that point under the “predominant role”
element of the test. For present purposes, we disagree with petitioner that the
county’s finding 1dentifying Jeff DuPont as the “farm operator” is not supported
by substantial evidence in the whole record. Substantial evidence is evidence in
the whole record that a reasonable person would rely upon to conclude

compliance with approval criteria. Dodd v. Hood River County, 317 Or 172,
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179, 855 P2d 608 (1993); Younger v. City of Portland, 305 Or 346, 351-52, 752
P2d 262 (1988). A reasonable person could conclude, based on the evidence in
the whole record, that Jeff DuPont is the farm operator as defined in OAR 660-
033-0130(9) and JCZO 301.6(F).

The subassignments of error directed at the “farm operator” element are
denied.

B. Predominant Role

OAR 660-033-0130(9) and JCZO 301.6(F) require that the farm operator
“continue to play the predominant role in the management and farm use of the

b

farm.” As discussed in Richards I, the county’s application form requires the
applicant to quantify how many hours per week both the relative and the farm
operator will be engaged in the farm operation, presumably so the county can
use that information to identity the farm operator and determine whether the
farm operator will continue to play the predominant role. The Duponts’
original application asserted that Jeremy DuPont would work “30+” hours per
week, but provided no similar information regarding Jeff DuPont. = Or LUBA
at __ (LUBA No 2017-103, Jan 3, 2018) (slip op at 5). The county concluded
that Jeff DuPont would play the predominant role in the farm operation, but on

appeal LUBA concluded that that finding was not supported by any evidence.

In Richards I, we statedv:

“The county’s farm relative dwelling application requires that the
applicant indicate “how many hours per week’ both the relative and
the farm operator ‘will be engaged in the farming operation.’
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Record 185. The application states that Jeremy DuPont will work
‘30+* hours per week on the farm, but does not provide any
information regarding how many hours per week Jeff DuPont will
be engaged in the farm operation. Id. No party cites us to any
evidence on that point. While detailed evidence on that point may
not be necessary in all cases to establish that the applicant qualifies
as a ‘farm operator’ as defined in OAR 660-033-0130(9)(a), in the
present case we agree with petitioners that the evidence in the
record does not provide a sufficient basis for a reasonable decision-
maker to conclude that Jeff DuPont will play the predominant role
in the farm operation, and the limited findings on that point, quoted
at n 3, are conclusory and inadequate.

“First, as petitioners note, the undisputed evidence in the record is
that the DuPonts own and operate several businesses, including
two businesses in the nearby city of Madras employing a total of
25 people. The county argues that it is irrelevant under OAR 660-
033-0130(9)(a) whether and to what extent the farm operator is
employed off the farm. We disagree that such information is
entirely irrelevant. While a person can certainly be employed off a
farm and still qualify as a ‘farm operator’ for purposes of OAR
660-033-0130(9)(a), the applicant must establish that the farm
operator ‘continue[s] to play the predominant role’ in farm use of
the property, and continues to ‘operate [the] farm, doing the
work[.]” These qualifications might not be met if the reason the
farm operator requires the assistance of the relative is because the
farm operator is substantially employed off the farm and does not
have enough time to do the work.”  Or LUBA at  (LUBA No
2017-103, Jan 3, 2018) (slip op at 11-12).

In relevant part, LUBA noted testimony that Jeff DuPont owns a number
of off-farm businesses, and agreed with the petitioners that the “predominant
role” element may not be met if the reason the farm operator requires assistance
is that the farm operator “is substantially employed off the farm and does not

have enough time to do the work.” Id. (slip op at 13).
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On remand, the applicant did not submit any testimony quantifying or
comparing the number of hours the farm operator would contribute to the
operation, compared to the relative, and in its findings the county did not rely

upon any such quantification or comparison. Instead, the county simply found:

“The Board finds that Jeff DuPont plays and will continue to play
the predominant role in the farm operation. He makes the day to
day decisions on the farm. He takes the risks of the farm operation.
He provided testimony as to his activities on the farm (day to day
decision-maker, equipment and crop decisions, instructing son)
establishing his predominant role. He testified to the fact that he
would continue to play the predominant role in the farm operation.
The Board heard testimony as to Applicant’s additional
commercial activities outside of the farm operation and found that
many of those activities were related to his farm operation.”
Record 3.

Petitioner and COLW argue that this finding is inadequate in a number of
respects and not supported by substantial evidence. First, petitioner and COLW
argue that the finding seems to count the time Jeff DuPont spends on his off-
farm businesses toward establishing that Jeff DuPont plays the “predominant
role” in the farm operation on the subject property. The county made a similar
finding in addressing whether Jeff DuPont is the farm operator, finding that Jeff
DuPont “has vertically integrated his activities on the farm into his other
businesses.” Record 3. Petitioner argues that these findings are not supported
by the record and, even if they were supported by the record, they erroneously

consider non-farm activities off the property for purposes of determining
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whether Jeff DuPont is the farm operator and continues to play the predominant
role in the farm operation on the property.

We agree with petitioner. Neither intervenors-respondents nor the county
cite any evidence in the record supporting the findings regarding the nature of
Jeff DuPont’s businesses. Even if those findings were supported by substantial
evidence, that those businesses are in some unspecified way related to the farm
operation on the subject property has no bearing on whether Jeff DuPont
continues to play the predominant role in the farm operation. The focus of
these elements of OAR 660-033-0130(9) and JCZO 301.6(F) is on the farm
operation on the subject property. See OAR 660-033-0135(8)(b) (for purposes
of OAR chapter 660, division 033, “[f]larm or ranch operation” means “all lots
or parcels of land in the same ownership that are used by the farm or ranch
operator for farm use as defined in ORS 215.203”). Consequently, time and
effort spent on Jeff DuPont’s cattle operation on leased lands in Grass Valley
cannot be counted toward establishing any element of OAR 660-033-0130(9)
and JCZO 301.6(F). And, even if it is assumed that some of Jeff DuPont’s
other off-site businesses are related in some way to his cattle operation or the
hay operation on the subject property, Jeff DuPont’s involvement in those
businesses do not help establish any element of OAR 660-033-0130(9) and
JCZO 301.6(F).

Indeed, as we noted in Richards I, Jeff DuPont’s involvement in off-farm

businesses are relevant to establishing the elements of OAR 660-033-0130(9)
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and JCZO 301.6(F) only in the sense that time spent on those businesses and
away from the farm operation might undermine the claim that Jeff DuPont will
continue to play the predominant role in the farm operation, and requires
assistance in running the farm operation.  Or LUBA at  (LUBA No 2017-
103, Jan 3, 2018) (slip op at 12-13). The county’s findings do not address that
question, and instead erroneously appear to conclude that Jeff DuPont’s
involvement in off-site businesses somehow counts toward establishing the
farm operator and predominant role elements. Record 3.

Second, the above-quoted finding concludes that Jeff DuPont plays the
predominant role in part because he “takes the risks of a farm operation,” by
which we understand to mean the financial risks. /d. However, such a financial
role is assumed by the owner of any farm, even an absentee land owner who
otherwise has nothing to do with the farm operation. Absent a better
explanation on this point, we conclude that Jeff DuPont’s assumption of the
financial risks of the farm operation is not a factor that helps to establish that he
plays the “predominant role” for purposes of OAR 660-033-0130(9) and JCZO
301.6(F).

Third, petitioner and COLW argue that the findings fail to quantify or
substantiate in any way the conclusion that Jeff DuPont will play the
“predominant role” in the farm operation, compared to Jeremy DuPont’s role.
It appears the county evaluated the “predominant role” element based not on a

quantified comparison of how much time the farm operator and relative put into
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the farming operation, the approach its application form suggests the county
would follow, but instead based on a qualitative assessment of the relative value
of Jeff DuPont’s contributions versus Jeremy DuPont’s contributions. In a
finding addressing the “requires assistance” element, discussed below, the
county found that Jeff DuPont’s physical limitations make it difficult to perform
all of the physical tasks required, suggesting that the division of labor between
Jeff and Jeremy DuPont falls mainly between physical and non-physical tasks,
with the non-physical tasks focused on making various kinds of decisions and
supervising execution of those decisions. Record 3. We understand the county
to conclude that Jeff DuPont’s role is “predominant” vis-a-vis Jeremy DuPont’s
role because he is the one making most of the executive farming decisions, even
if Jeremy DuPont’s subordinate role in carrying out those decisions may
represent the majority of the work hours needed for the farm operation as a
whole.

We do not understand petitioner or COLW to dispﬁte that a legitimate
reason under OAR 660-033-0130(9) and JCZO 301.6(F) for which a farm
operator may require relative assistance is the farm operator’s physical
disabilities, due to age, illness, etc., that prevent the farm operator from
performing some physical farm operations or tasks. We also do not understand
petitioner to dispute that time spent making executive decisions regarding farm
operations and supervising the physical tasks needed for the farm operation

count toward a determination of the “predominant role.” Nonetheless, we
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understand petitioner and COLW to argue that even in that circumstance the
applicant must still demonstrate that the farm operator plays the “predominant
role” in the farm operation, and that the only way to make the demonstration is
to submit evidence that in some way quantifies and compares the amount of
work each contributes.

We partially agree with petitioner. In a more typical case involving a
relative farm help dwelling, the dwelling would be justified based on claims
that the scale or intensity of the farm operation requires more work than a single
farmer engaged in a commercial farming operation can reasonably perform. In
that case, some quantification and comparison of hours worked by the farm
operator and relative would probably be necessary to show that the farm
operator continues to play the predominant role. In the present case, the
applicant and the county are not—or are no longer—proceeding on the theory
that there is too much work for one farm operator, but rather that Jeff DuPont’s
physical limitations prevent him from performing some of the physical work
required by the farm operation. In those circumstances, a quantification and
comparison of hours worked is less important for purposes of the “predominant
role” element. In such circumstances, we do not think it is inconsistent with
OAR 660-033-0130(9) and JCZO 301.6(F) to assign more weight to the fact
that the farm operator will continue to perform the executive or decision-
making functions, even if it is the case that most of the physical tasks or the

majority of all farm tasks viewed as a whole are performed by the relative. As
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noted above, the definition of “farm operator” requires not only that the
operator “do the work,” but makes particular reference to “making the day-to-
day decisions about such things as planting, harvesting, feeding and marketing.”

Nonetheless, we agree with petitioner that some details or breakdown and
comparison of the respective roles of the farm operator and relative must be in
the record to support an adequate finding that the farm operator continues to
play the predominant role. If the record includes such evidence, no party cites
to it. And the county’s above-quoted finding on this point is conclusory and
wholly inadequate.

The sub-assignments of error directed at the “predominant role” element
are sustained.

C. Requires Assistance

With respect to the “requires assistance” element of OAR 660-033-

0130(9) and JCZO 301.6(F), the county found:

“In finding that the farm operator requires the assistance of a
relative in the management of the existing commercial farming
operation, the Board accepted Mr. DuPont’s testimony that his
health challenges made it difficult to perform all of the physical
work required on the farm, which was supported by a letter from
his treating physician as to his physical conditions that supported
the Applicant’s position that his physical conditions hinder his
ability to do some of the physical activities involved in the daily
management of his farming operation.” Record 3-4.

As noted, petitioner does not dispute that physical disability is a potentially

legitimate basis for finding that a farm operator requires the assistance of a
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relative. However, petitioner argues that in the present case the findings and
evidence fail to establish that the farm operator requires any assistance with the
farm operation on the subject property. Petitioner cites to evidence that
opponents submitted that the relatively small size of the subject property and
the limited nature of the farm operation requires only a modest amount of total
hours worked on an annual basis, at most only approximately 975 hours, or
18.75 hours per week. Petitioner argues that working 18.75 hours per week is
well within one farm operator’s ability to handle without assistance, presumably
even a farm operator who has some physical limitations.

Jeff DuPont submitted a declaration, supported by a letter from his
physician, testifying to multiple physical limitations due to age and injury.
Record 125-27. Petitioner cites no evidence in the record suggesting that Jeff
DuPont can, despite those limitations, perform all the physical tasks required by
the farm operation. Petitioner may be correct that the farm and the farm
operation are not large or intensive enough to occupy a farmer full-time, and if
so that might well be fatal to an application based solely on the claim that there
is too much work for the farm operator to do. However, on remand the county
proceeded under the theory that Jeff DuPont requires assistance due to his
physical limitations, rather than under the theory that there is too much work for
Jeff DuPont to do. In such circumstances, the scale and intensity of the farm
operation, while pertinent to the “commercial farming operation” element of

OAR 660-033-0130(9) and JCZO 301.6(F), are not particularly pertinent to the
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“requires assistance” element. We do not understand petitioner to dispute that
OAR 660-033-0130(9) and JCZO 301.6(F) are intended in part to facilitate
relative assistance for an otherwise qualified operator of a commercial farming
operation who, due to age or illness, is unable to perform all the tasks required
by the farming operation. That the farming operation is relatively small in size
and intensity, and would not fully occupy the work hours of either the farmer or
the relative, does not necessarily preclude a finding that the farm operator
requires assistance.

The sub-assignments of error directed at the “requires assistance”
element are denied.

Petitioner’s second assignment of error and COLW’s third assignment of
error are sustained in part.

The county’s decision is remanded.
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Opinion by Ryan.

NATURE OF THE DECISION

Petitioner appeals a county hearings officer decision denying their
application for a relative farm help dwelling.
FACTS

Petitioner’s property is 55.92 acres, is zoned exclusive farm use (EFU),
and includes an existing dwelling. Petitioner applied to the county to site a
relative farm help dwelling on the property for their son to live in, so that their
son could help on the farm. Petitioner previously planted and harvested
raspberries. In 2017, petitioner ended that crop and leased 35 acres of the property
to a nearby farmer, who farmed wheat. The lease arrangement ended and, in
2020, petitioner planted 2,300 Christmas trees on the property. As we explain in
more detail below, the farm is not currently generating any income from farming.
However, the record includes evidence that the net income from the Christmas
tree production could be $48,000 per year beginning in five or six years after an
additional 4,000 trees are planted, when the trees mature and are harvested and
sold. Record 229.

The planning director denied the application, and petitioner appealed the
decision to the hearings officer. The hearings officer upheld the planning

director’s decision and denied the application. This appeal followed.
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ASSIGNMENT OF ERROR

Petitioner’s single assignment of error includes what we characterize as
two subassignments of error. We begin with a fairly detailed description of the
relevant statute, the Land Conservation and Development Commission (LCDC)
administrative rule that implements that statute, and the relevant Clackamas
County Zoning and Development Ordinance (ZDO) provisions.

ORS 215.283(1)}d) authorizes the county to approve an accessory
dwelling on EFU-zoned land to be occupied by a relative of the farm operator if
“the farm operator does or will require the assistance of the relative in the
management of the farm use.” OAR 660-033-0130(9), an administrative rule that
implements ORS 215.283(1)(d) and Statewide Planning Goal 3 (Agricultural
Lands), adds several qualifications. As relevant here, the rule requires that the

relative’s assistance be necessary for the management of the “existing

commercial farming operation.” OAR 660-033-0130(9)(a).!

"' OAR 660-033-0130(9)(a) provides:

“To qualify for a relative farm help dwelling, a dwelling shall be
occupied by relatives whose assistance in the management and farm
use of the existing commercial farming operation is required by the
farm operator. * * * The farm operator shall continue to play the
predominant role in the management and farm use of the farm. A
farm operator is a person who operates a farm, doing the work and
making the day-to-day decisions about such things as planting,
harvesting, feeding and marketing.”
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Former ZDO 401.05(C)(12) (Oct 2, 2018) provides the applicable criteria
for a relative farm help dwelling:

“A relative farm help dwelling for a relative of the farm operator
may be allowed subject to the following criteria:

fek sk ok ® ok

“c.  The accessory farm dwelling shall be occupied by child,
parent, stepparent, grandchild, grandparent, stepgrandparent,
sibling, stepsibling, niece, nephew or first cousin, of the farm
operator or the farm operator’s spouse, whose assistance in
the management and farm use of the existing commercial

Jfarming operation, such as planting, harvesting, marketing or
caring for livestock, is required by the farm operator.

PR EEE

“f.  The net income derived from the farm products shall be
significant and products from the farm unit shall contribute
substantially to the agricultural economy, to agricultural
processors and farm markets.” (Emphasis added.)?

The hearings officer found that petitioner failed to establish that a commercial
farming operation currently exists on the property and that petitioner derives
significant net income from farm products. Stated differently, the hearings officer
found that, although 2,300 Christmas trees are planted and growing, a
“commercial” farming operation does not currently exist on the property because

it is undisputed that no net income is currently derived from farming on the

2 In Qctober 2020, former ZDO 401.05(C)(12) (Oct 2, 2018) was renumbered
as ZDO 401.05(C)(11) and amended in a way that does not affect the issues in
this appeal.
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property. In determining whether a commercial farming operation currently
exists on the property, the hearings officer relied on ZDO 401.03(1)), which

defines “commercial farm” as

“[a] farm unit with all of the following characteristics:

“l.  Theland is used for the primary purposes of obtaining a profit
in money from farm use;

“2.  Thenet income derived from farm products is significant; and

“3.  Products from the farm unit contribute substantially to the
agricultural economy, to agricultural processors, and to farm
markets.”

The hearings officer found that the evidence in the record failed to demonstrate
that “the net income derived from farm products is significant” because petitioner
failed to demonstrate that the farm currently produces an annual net income of

$10,000.%

3 In Richards v. Jefferson County, we explained that counties have some
discretion to determine the thresholds for a “commercial farming operation” since
LCDC has not adopted a definition of that phrase or provided any guidance on

applying it:

“It is difficult to fault the county for the paucity of its analysis, given
that [LCDC] has not seen fit to provide any definition or guidance
on what constitutes a ‘commercial farming operation’ for purposes
of OAR 660-033-0130(9). Nonetheless, it is the county’s obligation,
when addressing an application for a relative farm help dwelling
under OAR 660-033-0130(9), to attempt to articulate the thresholds
that separate a ‘commercial’ from a non-commercial farming
operation. Because it is an undefined term, counties have some
discretion to determine the thresholds for a ‘commercial farming
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In this case, the hearings officer found that ZDO 401.03(D)’s definition of
“commercial farm” is relevant context for determining whether a farm is an
“existing commercial farming operation” within the meaning of former ZDO
401.05(C)(12) (Oct 2, 2018), and they relied on what they described as a “well
established” interpretation of ZDO 401.03(D) to mean that the net income from
a farm is not “significant,” and the farm therefore does not qualify as
“commercial,” unless the net income is more than $10,000 annually. Record 8.
The hearings officer cited Kunze v. Clackamas County, 27 Or LUBA 130, rev'd
on other grounds, 129 Or App 481, 879 P2d 1311 (1994), in support of that
interpretation. We do not understand petitioner to challenge the $10,000
threshold per se.

The hearings officer also found that the potential future income from the
sale of Christmas trees after they mature does not qualify the farm as an
“existing” commercial farming operation because the trees are not currently
generating any annual net income. The hearings officer interpreted the word
“existing” in former ZDO 401.05(C)}(12) (Oct 2, 2018) (and OAR 660-033-
0130(9)(a)) as requiring that the commercial nature of the farming operation on
which the applicant is relying to qualify for a relative farm help dwelling be

established at the time of application.

operation’ as applied within the county or within a particular local
area or agricultural sector.” 79 Or LUBA 171, 179 (2019) (citing
Harland v. Polk County, 44 Or LUBA 420, 435 (2003)).
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A.  First Subassignment of Error

In the first subassigniment of error, we understand petitioner to challenge
the hearings officer’s interpretation of “existing” as requiring annual net income.
We understand petitioner’s first subassignment of error to be that the hearings
officer improperly construed the word “existing” when they concluded that, in
order to satisfy the relative farm help dwelling administrative rule and
implementing ZDO provisions, an applicant must demonstrate current annual net
income above $10,000. In support of this subassignment of error, petitioner
argues that the county’s decision in Kunze does not support the hearings officer’s
interpretation of the word “existing” but, rather, supports petitioner’s
interpretation.

As we discuss in more detail below, Kunze involved an appeal of the
county’s approval of a primary farm dwelling. The county found that the
applicant’s farm management plan, with blueberry bushes already planted and an
existing hay operation, established that the future farming operation would
produce more than $10,000 of net income. According to petitioner, Kunze
supports an interpretation of former ZDO 401.05(C)(12)(c) (Oct 2, 2018) to mean
that the county must consider future income from crops that are already planted
but not yet generating income in determining whether a commercial farming
operation is “existing” on the property.

The county responds that Kunze is distinguishable and, for that reason,

does not compel the county to consider petitioner’s future income from the sale
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of already-planted Christmas trees in determining whether petitioner’s farm is an
“existing” commercial farming operation. In addition, the county argues that,
even if Kunze was not distinguishable, the county is not bound to follow prior
interpretations made in a quasi-judicial land use proceeding. We agree on both
points.

Kunze involved an application for a primary farm dwelling. The criteria
that applied at that time required the county to determine that there was “an
existing commercial farm use” and that the property was “currently used for
commercial farm use.” Kunze, 27 Or LUBA at 132.* The criteria also required

the submission of a farm management plan. Id.> The county interpreted the

4 Former ZDO 401.04A provided:

“A permanent principal dwelling may be established in conjunction
with an existing commercial farm use on a legal lot of record larger
than five (5) acres in size, subject to review with notice, pursuant to
[ZDO] 1305.02, when the applicant provides a farm management
plan as provided under [ZDO] 401.10 and other evidence as
necessary to demonstrate that all the following criteria are satisfied:

“l.  Theland is currently used for a commercial farm use and such
use will be continued or intensified with the addition of a
permanent dwelling.” Kunze, 27 Or LUBA at 132 (emphases
in Kunze).

5 Petitioner and the county agree that no applicable criterion requires the
submission of a farm management plan in connection with a relative farm help
dwelling, but petitioner points out that the application form used by the county
for that type of dwelling does include such a requirement. Record 180 (“This
information must clearly demonstrate that the farm operation constitutes an
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requirements for “existing” and “current” commercial farm use and concluded
that they would be satisfied when the farm management plan was implemented
to the extent that (1) perennials capable of producing at least $10,000 in annual
net income were planted on the subject property and (2) the subject property was
“used for the primary purpose of obtaining a profit in money from” farm use. /d.
at 136. LUBA concluded that the county’s interpretation was correct and that the
county could issue a building permit for the primary farm dwelling when the farm
management plan was “substantially implemented, including a situation where
perennial crops capable of producing the level of income required for commercial
farm use have been planted on the subject property.” Id. at 138.

Here, petitioner argues that the county’s decision in Kunze compels the
county to interpret the word “existing” in former ZDO 401.05(C)(12)(c) (Oct 2,

2018) in the same way that it interpreted the word “existing” in the criteria that

existing commercial farm operation, OAR 660-033-0130(9)(a). A commercial
farm operation is a farm that has and is currently generating $10,000 net income
per year which is the threshold for identifying a commercial farm operation.
Complete the attached farm management plan information sheet describing the
specific characteristics of the farm operation, including types of crops or
livestock, acres in production, density of crop, yield per acre, and income.”
(Boldface and underline in original; italics added.}) Petitioner submitted a farm
management plan. Record 228-37.
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applied to primary farm dwelling applications at the time of that decision.® The

hearings officer addressed this argument:

“IU]nlike the farm dwelling at issue in Kunze, this is an application
for a farm help dwelling on an existing operating farm. In Kunze,
the farm dwelling was necessary to allow the farm operator to live
on the property in order to implement the farm plan and establish an
entirely new farm operation. As the hearings officer noted in Kunze,
requiring the applicant to meet the income test prior to building a
farm dwelling ‘[i]s extremely burdensome,” presumably because
this would require that the farm operator establish and operate the
farm and meet the net income requirement while living offsite. In
this case, unlike in Kunze, the farm operator is currently living on
the subject property and operating the farm.”” Record 9 (quoting
Kunze, 27 Or LUBA at 135).

We review the hearings officer’s interpretation of former ZDO
401.05(C)(12) (Oct 2, 2018), which implements OAR 660-033-0130(9), to
determine whether it is correct. Gage v. City of Portland, 319 Or 308, 877 P2d
1187 (1994); McCoy v. Linn County, 90 Or App 271, 276, 752 P2d 323 (1988).
We conclude that it is. First, we disagree with petitioner’s argument that the
county’s interpretation of the word “existing” in the criteria that were at issue in
Kunze compels the county to interpret the word “existing” in former ZDO

401.05(C)(12)(c) (Oct 2, 2018) in the same way. As the hearings officer

% The county points out that, after Kunze was decided, the legislature adopted
clear income standards for primary farm dwellings. Response Brief 16 n 8 (citing
ORS 215.279).

TOAR 660-033-0130(9) requires the farm operator to be living on the farm.
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explained, the application in Kunze was an application for a primary farm
dwelling, and different considerations were at issue, including the consideration
that the county did not intend to burden an owner of farmland with living off of
the property while establishing a new farm use. In the context of a relative farm
help dwelling, however, OAR 660-033-0130(9)(a) contemplates that the
relative’s help must be needed for a commercial farming operation that is
currently occurring on the farm. Wachal v. Linn County,  OrLUBA __ ,
(LUBA No 2019-140, July 28, 2020) (slip op at 7), aff’d, 307 Or App 500, 475
P3d 947 (2020) (“[OAR 660-033-0130(9)] appears intended to reflect that in
order to qualify for a relative farm help dwelling, the relative must be currently
assisting or intends in the future to assist the farmer with a commercial farming
operation that is currently occurring on the farm, rather than one that the farmer
plans to establish at some unspecified time in the future.”). Kunze does not assist
petitioner.

Second, absent any code provision requiring it, the county is not bound by
prior interpretations in quasi-judicial land use decisions. Greenhalghv. Columbia
County, 54 Or LUBA 626, 640-41 (2007), aff’d, 215 Or App 702, 170 P3d 1137
(2007) (citing Bemis v. City of Ashland, 48 Or LUBA 42 (2004), aff’d, 197 Or
App 124, 107 P3d 83, rev den, 339 Or 66 (2005)). Given the discretion allowed
counties—in the absence of LCDC guidance on the issue—to determine whether

an “existing commercial farming operation” is present on a farm, and absent any
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argument fron: petitioner identifying any additional or alternative basis for why
the hearings officer’s decision is not correct, we agree with the county that it is.

The first subassignment of error is denied.

B.  Second Subassignment of Error

We also understand petitioner to argue that the hearings officer’s
interpretation of the phrase “existing commercial farming operation” in OAR
660-033-0130(9) and former ZDO 401.05(C)(12)(c) (Oct 2, 2018} is inconsistent
with ORS 215.283(1)(d) and Goal 3. Petition for Review 11, 13-14, 22. Petitioner
argues that the county’s interpretation “results in a significant adverse effect on
the accepted farm practice of allowing relatives to help with farming.” Petition
for Review 11. We understand petitioner to argue that the purpose of ORS
215.283(1)(d) and Goal 3 is to ensure the continuation of farming by allowing a
relative to live on the farm and assist with farming operations while the
management of the farm is transitioned to that relative.® Petition for Review 14.
However, even if petitioner is correct about the purpose of ORS 215.283(1)(d),
petitioner does not develop any argument cxplaining why the county’s
interpretation of the phrase “existing commercial farming operation” is

inconsistent with that statute or Goal 3. Absent a developed argument explaining

% The decision suggests that petitioner could apply for temporary hardship
dwelling approval under ZDO 401.05(C)(14), which implements ORS
215.283(2)(L). Record 3 (“[G]Jiven [petitioner’s] health issues, [petitioner] can
apply for a temporary care dwelling.”).
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why the statute and the goal compel the county to interpret OAR 660-033-
0130(9) in the way that petitioner urges, petitioner’s argument provides no basis
for reversal or remand of the decision. Deschutes Development v. Deschutes Cty.,
5 Or LUBA 218, 220 (1982) (“It is not our function to supply petitioner with
legal theories or to make petitioner’s case for petitioner.”)

The second subassignment of error is denied.

The assignment of error is denied.

The county’s decision is affirmed.

Zamudio, Board Chair, concurting,.

I agree with the disposition of this appeal because I agree that petitioner’s
sole assignment of error relies on an incorrect premise that the county is bound
to follow a prior interpretation of a local code provision made in a quasi-judicial
land use proceeding. I agree that is not a legal basis to reverse or remand the
challenged decision. I also agree that petitioner does not adequately develop any
argument that the hearings officer’s application of the ZDO significant net
income requirement is inconsistent with applicable state law. Accordingly, I
concur in the disposition of this appeal. I write separately to explain why I do not
think that current annual net income is or should be dispositive for purposes of
determining whether an existing farming operation is commercial.

ORS 215.283(1)(d) authorizes in the EFU zone

“Ia] dwelling on real property used for farm use if the dwelling 1s
occupied by a relative of the farm operator * * * if the farm operator
does or will require the assistance of the relative in the management
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of the farm use and the dwelling is located on the same lot or parcel
as the dwelling of the farm operator.” (Emphasis added.)

In my view, that statute contemplates looking at a farmer’s need for help over
time with respect to the existing farming operation,

OAR 660-033-0130(9) implements ORS 215.283(1)(d) and requires an
“existing commercial farming operation.” It is undisputed here that petitioner has
an existing farming operation. The issue is whether the farming operation is
commercial. It is also undisputed that petitioner has demonstrated a current need
for help tending a long-term crop, Christmas trees, which is not going to mature
9

or turn a profit for five to six years but that requires farm work in the meantime.

It is also undisputed that petitioner’s son is currently assisting or intends in the

? Petitioner testified that “[t]he trees will not be large enough to sell for five
to six years. However, [petitioner] will need to weed, spray, trim, and otherwise
maintain the trees during that time.” Record 4. The hearings officer found:

“[Petitioner] has demonstrated a need for assistance and
management of a farm use on the property. [Petitioner’s son] will
assist in managing the recently planted Christmas tree farm
including the following types of work: farm equipment
maintenance, farm infrastructure installation, ground clearing,
cultivating, planting, fertilizing, spraying, mowing and weeding and
harvesting for the Christmas tree farm. [Petitioner’s son’s] physical
assistance is required by the farm operator due to health reasons and
the anticipated level of work associated with taking over the existing
wheat farming on a portion of the subject property and continuing
and expanding Christmas trees production on the remainder of the
subject property.” Record 7.
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future to assist petitioner with the farming operation that is currently occurring
on the subject property.

I tend to agree with petitioner’s policy-based arguments that the
legislature’s allowance of relative farm help dwellings acknowledges and
preserves the common practice of intergenerational family farming and that
practice serves the Goal 3 purpose of maintaining agricultural land in farm use. I
also agree with petitioner that imposing a current annual net income requirement
ignores some of the practical realities of farming, including natural disasters,
market fluctuations, crop rotations, and longer-maturing crops—all of which can
result in annual losses or no current annual net income for an existing commercial
farming operation.

In the absence of controlling statute or administrative rule, the county has
some discretion to define what constitutes an existing commercial farming
operation. However, I do not think that current annual net income is dispositive
for purposes of determining whether an existing farming operation is
“commercial” for purposes of OAR 660-033-0130(9). In my view, a farmer could
show that their farming operation is commercial if it is of such a scale and
intensity that it does or will obtain a significant profit, even if it is not currently
profitable as demonstrated by current annual net income. See Richards v.
Jefferson County, 79 Or LUBA 171, 179 (2019) (“[A]s a legal matter, what
distinguishes an existing ‘commercial’ farming operation from its

noncommercial counterparts is largely a maftter of scale and infensity.”).
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Notwithstanding the foregoing, I concur in the disposition of this appeal
because petitioner has not argued, let alone established, that the hearings officer’s
application of the ZDO significant net income requirement as requiring current

annual net income violates state law.
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From: Christopher Browne
To: WILLIAMS Inga
Subject: Written testimony concerning File Number LU-22-023
Date: Wednesday, November 2, 2022 12:05:07 PM
Attachments: image 50365185.JPG

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

(2]

We have received notification of an appeal regarding the Community Development
Department's finding and conclusion that the subject application does not meet Benton County
Code 55.120(1) (b). The property location is 31992 Fern Road, Philomath, OR 97370, and the
application request is to build a farm-help dwelling for a relative of the farm operator.

Without comment on the validity of this application, we are submitting the attached
photograph for consideration by the Planning Commission in making a decision.

Our concern is that should the application be approved, then the site of the dwelling be such
that it does not further impact our view of Mary's Peak and the foothills leading to it.

We purchased our home on one acre at 31946 Fern Road in 2016. Referring to the photograph,
we had a clear view of Mary's Peak. The only structures then visible were the stables to the
left and the subject property residence to the right. Since then our view has been impacted by
the construction of multiple structures and fencing associated with the keeping of horses.
Being partial to horses, we accept this and appreciate that the work was done professionally.

However, should a new dwelling be built south of the existing residence, then it would
substantially and further impact our view to the west. We therefore request that, should the
application be approved by the Planning Commission, then that approval should specify the
location be not south of the existing residence.

Thank you for consideration of this request and testimony.

Christopher and Shelley Browne
31946 Fern Road

Philomath, OR 97370

Home Phone: (541)929-6989

Email: brownecstb@gmail.com
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Community Development Department
Office: (541) 766-6819
4500 SW Research Way
Corvallis, OR 97333
co.benton.or.us/cd
MEMORANDUM
To Benton County Planning Commission
From Inga Williams, Associate Planner; and

Darren Nichols, Community Development Director
Date November 22, 2022
Subject LU-22-023, Staff Response on the Appeal Hearing and Petitioner’s Presentation

Background and Decision

On the evening of November 15, 2022, the Planning Commission held a public hearing on an appeal to
the staff decision for the application cited above. The Community Development Department denied a
request for an accessory Farm-Help Dwelling for a Relative of the Farm Operator. The applicant,
Cynthia Crosby, appealed the decision. The applicant, her attorney, Mr. Reeder, and the property
owner, Connie Jordan, submitted written testimony in support of the appeal and verbal testimony at
the public hearing. Upon review of the additional information submitted by the applicant, staff
reiterated these findings and conclusion at the public hearing. The request does not comply with the
requirement that the relatives’ “assistance in the management and farm use of the existing
commercial farming operation is required by the farm operator...” BCC 55.120(1)(b).

At the end of the public hearing, the applicant’s attorney, Mr. Reeder, requested that the record be
held open. The Commission moved to hold the record open for seven days for written testimony, until
close of business November 22, 2022, and to allow the petitioner seven days until close of business
November 30, 2022, to respond to any written testimony received. The commission set deliberations
for December 6, 2022.

Analysis

Mr. Reeder’s September 14, 2022, letter, cites a concurring opinion in a LUBA case, Stratton V.
Clackamas County?, to argue that County staff cannot use the income from the farm as justification for
denial. County counsel points out that a concurring opinion holds no legal authority. The case,
however, directly discusses “commercial farming operation.”

1 LUBA No. 2021-044 (August 30, 2021)
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In Richards v. Jefferson County, we explained that counties have some discretion to determine the
thresholds for a "commercial farming operation" since LCDC has not adopted a definition of that
phrase or provided any guidance on applying it:

"It is difficult to fault the county for the paucity of its analysis, given that [LCDC] has not seen fit to
provide any definition or guidance on what constitutes a 'commercial farming operation' for
purposes of OAR 660-033-0130(9). Nonetheless, it is the county's obligation, when addressing an
application for a relative farm help dwelling under OAR 660-033-0130(9), to attempt to articulate
the thresholds that separate a 'commercial' from a non-commercial farming operation. Because it
is an undefined term, counties have some discretion to determine the thresholds for a ‘commercial
farming operation' as applied within the county or within a particular local area or agricultural
sector." 79 Or LUBA 171, 179 (2019) (citing Harland v. Polk County, 44 Or LUBA 420, 435 (2003)).”

The County has chosen to articulate the thresholds that separate a ‘commercial’ from a non-
commercial farming operating by applying the two safe harbors %referenced in 3Richards v Jefferson
County and the additional safe harbor that the Board included “because they are based on specific and
facially more rigorous rule standards that apply to somewhat analogous determinations and uses.” The
Board went on to state that, “If the county chooses not to employ one of the "safe harbors" discussed
above at n 4, the county has no choice but to determine those thresholds in the first instance. That
determination will necessarily constitute a mixed question of fact and law. . ..” The county chooses not
to determine the thresholds outside of those identified by LUBA.

These safe harbor thresholds are, first, that the farming operation is of a minimum parcel size that
would allow a commercial agricultural enterprise to be a long-lasting viable business, and second, that
the farming operation makes enough money to provide justification for a primary farm dwelling.

4 (1) the OAR 660-033-0020 standards for determining what minimum parcel size is consistent with
continuing the "commercial agricultural enterprise" within a local area, and (2) the OAR 660-033-
0135 standards for approving a dwelling in conjunction with farm use. The rationale is that if a farm
operation meets or exceeds the local thresholds for a "commercial agricultural enterprise," or the
farm operation is productive enough to qualify for a primary farm dwelling, then a county could
safely conclude, without more analysis, that the farm operation is also a "commercial farming
operation" for purposes of approving a "relative farm help dwelling" under OAR 660-033-0130(9).

LUBA also identified a third safe harbor in Richards v Jefferson County. The third threshold correlates
the fact that a farm help dwelling for a relative is similar in function to an accessory farm dwelling for a
nonrelative and, therefore, if the farm operation can support a primary farm dwelling and an accessory
farm dwelling then it could be determined that the farm operation is a commercial farming operation.
The primary farm dwelling and the accessory farm dwelling sections of the Benton County Code
require an °$80,000 income over several years to qualify for either of these dwellings. The income from

2 Richards v Harland

3 page 9 of Richards v Jefferson County

4 Page 10 of Richards v Jefferson County

5 For properties containing prime agricultural soils
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this operation is much lower than the safe harbor threshold. Further, the applicant and property owner
both testified that their primary income is from retirement savings.

Staff then applied a secondary test to see if the application could meet the criteria using LUBA’s test in
Richards v. Jefferson County and the Oregon Administrative Rules to define a commercial farming
operation. While the existing use is a “farm use”, the entirety of the farm operations do not constitute
a commercial farm operation because those operations do not substantially contribute to the area's
existing agricultural economy. The income produced from the farm operations is substantially less than
the $80,000 in annual revenue required for a farm dwelling approval. Further, the size of the property,
which is below the State’s established minimum acreage requirement of 80 acres, limits the amount of
farm use and income that could be generated by the property into the future. Live in farm help from a
relative is therefore not a requirement or a necessity for this property.

The closest definition of a commercial farming operation is from the Oregon Administrative Rules®:
(2)(a) "Commercial Agricultural Enterprise" consists of farm operations that will:
(A) Contribute in a substantial way to the area's existing agricultural economy; and
(B) Help maintain agricultural processors and established farm markets.
(b) When determining whether a farm is part of the commercial agricultural enterprise, not only
what is produced, but how much and how it is marketed shall be considered. These are important
factors because of the intent of Goal 3 to maintain the agricultural economy of the state.

Mr. Reeder also states that the term “required” does not mean “absolutely necessary” and that this is
an ambiguous term as it is not defined by the Benton County Development Code nor administrative
rule. Mr. Reeder references Webster’s Third New International Dictionary. County counsel staff was
able to obtain a scan of the dictionary page containing the term “required” from the State Library. One
part of the definition states, “to demand as necessary or essential (as on general principles or in order
to comply with or satisfy some regulation).” In fact, although staff turned to a dictionary to define the
term ‘required’ based on LUBA case “Loucks v Jackson County, the term ‘essential’, ‘necessary’ and
‘required’ are well understood without the need to refer to a dictionary definition.

While Ms. Jordan and Ms. Crosby have stated that Claire Fulsher provides help on the farm, they have
not provided evidence that the help is essential for the farm to continue to function or flourish and
they have not provided evidence that she and her family need to live on the property to provide help.
The testimony of Ms. Crosby, Ms. Jordan, and Claire Fulsher do not support such a conclusion. Claire
Fulsher testified that she lives 15 minutes away, a reasonable driving distance. Ms. Crosby stated Claire
and Kevin came and helped with the haying this past season. They were able to do this without living
on the property. Also, Ms. Jordan and Ms. Crosby testified that they utilize a very good vet, have help
from a neighbor during calving season, and hire part time help. Ms. Jordan testified that their goal is to
be able to not hire help. This goal does not raise the request to the level of necessity.

In addition, Ms. Crosby testified that she has purchased all new machinery, built new agricultural
buildings on the property, installed new fencing and a new watering system. The new acquisitions
present reduced support for the need for help as they diminish the amount of upkeep that would be

6 Chapter 660 Division 33 AGRICULTURAL LAND 660-033-0020 Definitions
7 LUBA No. 93-133
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needed for aged infrastructure and machinery. Ms. Jordan also stated that the new watering system is
less labor intensive. Ms. Jordan did indicate that they intend to add 30 more acres of hay and that this
is one of the changes on the farm that necessitates help live on the property. First, future farm use
cannot be used to provide support for a farm help dwelling, it must be existing per the Benton County
Code. Second, Claire and Kevin Fulsher can provide help without living on the property.

Response to Mr. Reeder’s November 14, 2022, Letter

In Mr. Reeder’s November 14, 2022, he states that “Interpreting the Relative Farm Help Dwelling laws
as restrictively as County staff does defeats the purpose of Goal 3 and is not legally defensible.”
However, county staff is relying upon Final Order and Opinion promulgated by the Land Use Board of
Appeals. LUBA has outlined a path for the county to follow and LUBA has identified the “safe harbor”
thresholds as maintaining and preserving agricultural land, therefore supporting the purpose of Goal 3.

Mr. Reeder references Harland v 8Polk County (2003) as a basis for supporting the applicant’s request.
The LUBA case supports the County’s denial of the application. Within the case, LUBA acknowledges
that the term “commercial farm operation” is ambiguous. They agree that °the intervenor’s farmis a
“farm use” then states, “. .. a “commercial farm operation,” is clearly something different from “farm
use,” as that term is defined by ORS 215.203(2)(a) and 308A.05b [and County definition BCC Chapter
53]. Stated differently, the relatively minor level of agricultural activity that might qualify a property
for preferential agricultural assessment is not necessarily sufficient to qualify as a commercial farm
operation within the meaning of OAR 660-033-0130(9).”

And further,'®However, because LCDC did not define the term "commercial farm operation" in OAR
660-033-0130(9) or draft the rule to expressly provide that only those farm operations that make up the
county's "[clommercial [a]gricultural [e]nterprise are eligible for a family farm help dwelling, we do not
believe it is appropriate to assume that LCDC intended to require that county’s derive a definition of
commercial farm operation" from OAR 660-033-0020(2). Rather, we conclude that LCDC intended to
allow the county some discretion in distinguishing "hobby" or "recreational” farms from those farms
that rise to the level of a commercial farm operation. If LCDC did not intend that county have such
discretion, the rule can be easily amended to add a definition of commercial farm operation that

eliminates that discretion.

LUBA also indicates that they, in part, relied on the level of farm income to make their decision.

1“Although we know from the record that the intervenor’s wife works off the farm and we do not
know from the record how much income intervenor derives from the farm, the tax service letter that
the intervenor submitted is substantial evidence that all of intervenor’s income is derived from the
farm...”

8 Polk County’s Development Code is different from Benton County Development Code as Polk County uses the term
“needed” rather than “required”.

% Page 7 of 13 of Mr. Reeder’s November 14 Memo

10 page 8 of 13 of Mr. Reeder’s November 14 Memo

11 page 8 of 13 of Mr. Reeder’s November 14 Memo
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In Ms. Crosby and Ms. Jordan’s case, they have already testified that they derive their income from
retirement savings.

Additional Analysis

Mr. Reeder referred to the deferred tax assessment status of the property as indicating that the
property has a commercial farming operation. The threshold level for deferred tax assessment status is
very low within the EFU zone.

2Exclusive farm use (EFU) zoned land qualifies for “farm use” special assessment provided the
owner maintains an acceptable farm practice with the intent to make a profit as defined by ORS
308A.056. Landowners don’t need to apply for land to be qualified and assessed as farm use
[emphasis added].

Conclusion and Recommendation

None of the information supplied with the appeal causes staff to revise the decision to deny the
application.

Staff recommends that the Planning Commission uphold the staff decision to deny the application.

Proposed motion: “Based on evidence in the record, and upon hearing testimony on the issue, | move
to deny the applicant’s appeal, thereby upholding the original Notice of Decision on file number LU-22-
023.”

12 https://www.oregon.gov/dor/forms/FormsPubs/farm-use-manual 303-422.pdf Page 2-1,2022 Farm Use Manual, Oregon
Department of Revenue
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Community Development Department

Co ty Office: (541) 766-6819
360 SW Avery Avenue
COMMUN TY DEVELOPMENT .
DEPARTMENT Corvallis, OR 97333
co.benton.or.us/cd
APPLI ON
FARM DWELLING N THE EFUOR PA ZONE
File # [l'rjﬂ - 023 Fee:

{SEE CURRENT FEE SCHEDULE)
ALL SECTIONS MUST BE COMPLETED. ATTACH ADDITIONAL SHEETS IF NECESSARY.
REVIEW WILL BEGIN ONLY WHEN THE APPLICATION IS DETERMINED TO BE COMPLETE

Name(s) e b Jordan Phone #1: (0 2-(22- T004
Mailing Address: 2191  Fewvu . . 0. Bo Phone #2

City: lulomat, State: zip: 94370 Email: hrhajordie® fmail. com

in. 7

Name(s) a A, Phone #1

Mailing Address: 3199 2= Feru Rd, [ Po. Box 3‘”) Phone #2

City: Homat State: Zio: 4 37 Email: ¢ @ meast.n

Other individuals to be notified of this application: Name, Address, City & Zip, or Email

Site Address 19 RA. Plulomatl orR. 3 0

24 .TaxLot(s) 30 13 +27018
Acreage 045 zoni FFU+ 4 al Fire District Pk lomatt,
Water Supplied [ Sewage Disposal Type ¢ fanle + dirain  eld
Existing Structures Bdim houwse 2 riewdduwre | s 10 lhovsebbarn well ho
Current use(s) of the property — Il commercial v Mm
V. (Example: “Farm-Help Dwelling for a Relative of the Farm Operator.”)

Farm Dwelling in EFU or MPA lof5 April 2021
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With all land use applications, the “burden of proof” is on the applicant. It is

important that you provide ALL the information listed on the following pages at the time you submit your
application. The processing of your application does not begin until the application is determined to be
complete.

Identify the soil characteristics on the property:

Soil

(-2%" Uscs Class: % of Parcel: ighvalue? (JY / (N
Uses, Crops, + hovse ' e

Please circle this property’s Standard Industrial Class — SIC Code, below:

(Standard Industrial Class - SIC Code)

001-Not in Production 002-Cons. Reserve Prog. (CRP) 011-Cash Grains

013-Field Cropa & Melons 017-Fruits and Tree Nuts

018-Hort. Specialities Crops 024-Duiry Farms

025-Poultry and Eggs 027-Antmal Sprecialities 029-Gen. Farm, Primarily Livestock
081-Forestry including woodlots 082-Christmas Trees

Attachments

1 Is there an existing well or spring on the proposed parcel(s)? lease attach a copy of any well
log or pump test that identifies the rated yield of t iis water s ter source yielding at least five
gallons per minute per residence (by pump or bailer test) is required for a building permit.

2. Is there an existing septic system on the proposed parcel(s)? An evaluation by Environmental
Health may be required of an existing system unless the system was recently installed or repaired.
Please attach a copy of any septic system records you may have available. If a site has not been
approved for a septic system, you may apply for a site feasibility, but a septic installation permit will be
withheld pending approval of this application.

3. A copy of deed(s) covering the subject property.

4, If the parcel for which a dwelling is proposed does not have frontage on a public road, attach a copy of
the easement granting access to the parcel.

5.  An accurate scale drawn map of the property, showing the locations of existing and proposed:
structures, roads, water supply, septic system, easements, and driveways. Label all tax lots.

6. Isthe only access or proposed access to the property via a road that crosses a railroad? If yes,

please draw the location on your map and explain here:

Please identify the type of dwelling you are requesting from the following list and respond to the
questions for that type of dwelling. Attach additional sheets as necessary to fully answer questions.

Be sure all property owners sign the form on page 4.

O Farm Related Dwelling on predominantly High Value Farmland, pursuant to Benton County Code Section
55.109 and 55.015(2)

1.
2.

Is the subject tract (the subject property and contiguous property in the same ownership) in farm use?

Provide information that shows that the current farm use produced $80,000 in gross annual income
from the sale of farm products, not including marijuana, in the last two years or three of the last five
years, or in an average of three of the last five years. Only income from land owned, not leased or

Farm Dwelling in EFU or MPA 20of5 April 2021
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rented, shall be counted. The cost of purchased livestock shall be deducted from the total gross
income.

3. What is the current farm use of the property(ies) that produced that gross annual income?
4. Is there a dwelling on the subject tract?

5. Except as permitted for seasonal farm worker housing that has been approved pursuant to ORS
215.283(1)(p) (1999 Edition), is there any other dwelling on lands zoned Exclusive Farm Use or Multi-
Purpose Agriculture owned by the farm or ranch operator?

5. Name of the occupant(s) of the proposed dwelli

6. Will the proposed occupant(s) be the person(s) who produced the commodities which grossed the
income in Number 1 above?

O Farm Related Dwelling on 160 Acres or More of land that is not predominantly High Value Farmland,
pursuant to Benton County Code Section 55.110 and 55.015(2).

1. What is the current farm use of the prope

2. Will the dwelling be occupied by a person(s) who will be principally engaged in the farm use of the
land, such as planting, harvesting, marketing or caring for livestock, at a commercial scale?
If yes, please describe the work that will be conducted by the occupant(s) of the proposed dwelling.

3. Is there any other dwelling on the subject tract (other contiguous lots or parcels in the same
ownership)? If yes, please describe the use of these dwellings.

O Commercial Dairy Farm Dwelling shall demonstrate compliance with the decision criteria listed in Benton
County Code Section 55.111.

O Farm Related Dwelling on Land that is not predominantly High Value Farmland, pursuant to Benton
County Code Section 55.112 and 55.015(2).

1. Provide information that shows the subject tract (the subject property and all contiguous property in
the same ownership) is currently employed for farm use. Provide information that shows that the
current farm use produced in the last two years or three of the last five years, or in an average of three
of the last five years, the lower of the following:

a. At least $40,000 in gross annual income from the sale of farm products, not including
marijuana; or

b. Gross annual income of at least the midpoint of the median income range of gross annual sales
for farms in the county with gross annual sales of $10,000 or more according to the 1992
Census of Agriculture, Oregon.

2. Are there any other dwellings on lands zoned EFU or MPA owned by the farm or ranch operator or on
the farm or ranch operation? If yes, describe the use of this/these dwellings and the work
conducted by the occupant(s).

3. Name of the occupant(s) of the proposed dwelling

4. Would the occupant(s) of the proposed dwelling be the person(s) who produced the commodities
which grossed the income identified in number one (1) of this section?

5. In determining the gross income, the income from the sale of marijuana and the cost of purchased
livestock shall be deducted from the total gross income attributed to the tract.

Farm Dwelling in EFU or MPA 30f5 April 2021
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O Accessory Farm-Related Dwelling for Year-Round and Seasonal Farmworkers, pursuant to Benton County
Code Section 55.115.

1.
2.

Is the subject tract (the subject property and contiguous property in the same ownership) in farm use?

Demonstrate that the principal farm dwelling to which the proposed dwelling would be accessory
meets one of the following:

(A) On land not identified as high-value farmiand, the principal farm dwelling is located on a tract that
is currently employed for farm use, as defined in ORS 215.203, that produced in the last two years or
three of the last five years, or in an average of three of the last five years, the lower of the following:

n gross an ncome rom esa rm pro ma na.
In determining the gross income, the cost of purchased livestock shall be deducted from the total
gross income attributed to the tract; or

(ii) Gross annual income of at least the midpoint of the median income range of gross annual sales
for farms in the county with gross annual sales of $10,000 or more according to the 1992 Census of
Agriculture, Oregon. In determining the gross income, the income from the sale of marijuana and
the cost of purchased livestock shall be deducted from the total gross income attributed to the
tract; or

(B) On land identified as high-value farmland, the principal farm dwelling is located on a tract that is
currently employed for farm use, as defined in ORS 215.203, that produced at least $80,000 (1994
dollars) in gross annual income from the sale of farm products, not including marijuana, in the last two
years or three of the last five years or in an average of three of the last five years. In determining the
gross income, the cost of purchased livestock shall be deducted from the total gross income attributed
to the tract.

Describe who will occupy the accessory dwelling, what their role will be in the farm use of the land and
why their assistance in the management of the farm use will be required by the primary farm operator.

The accessory dwelling will be located: on the same lot or parcel as the dwelling of the primary
farm operator; on an adjacent parcel in the same ownership; or on a non-adjacent parcel?

Are there other dwellings on any land owned by the farm operator and designated for Exclusive Farm
Use or Multi-Purpose Agriculture that are vacant or currently occupied by persons not working on the
subject farm or ranch? If yes, explain why this/these dwelling(s) could not reasonably be used
as the requested accessory dwelling.

m Farm-Help Dwelling for a Relative of the Farm Operator, pursuant to Benton County Code Section 55.120.

1

2.
3.

Is the subject property, and contiguous property in the same ownership, in farm use? See dHﬁC(MA .
How will the occupant(s) of the proposed dwelling be related to the farm operator?

In what ways is the occupant’s assistance required by the farm operator?

Describe how the farm operation qualifies as a commercial farm operation.

Note:

The dwelling must be occupied by a relative of the farm operator or the farm operator’s spouse, which

means a child, parent, step-parent, grandchild, grandparent, step-grandparent, sibling, stepsibling,
niece, nephew or first cousin of either, whose assistance in the management and farm use of the
existing commercial farming operation is required by the farm operator.

Farm Dwelling in EFU or MPA 40f5 April 2021
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| hereby that | am the owner or contract purchaser of the above noted property; that the
ed is rate to the best of my knowledge; and that the requested farm dwelling
wou to the property.

Own PurchaserS ature

Owner/Contract Purchaser Signature

For Office Use Only
Date Application Received
File Number Assigned

Date Application Deemed Com

Farm Dwelling in EFU or MPA

S 2/-202L

Date

Date

Receipt Num

Planner Assigned

50f5 April 2021
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Application for Farm-Help Dwelling for a relative of the farm operator

1. Is the subject property, and contiguous property in the same ownership, in farm use?

Yes, this approximate two acres is close to Fern Rd. to the north and right side of the
driveway heading West into the property. This parcel is currently used as an alternate pasture
for cattle and horses.

2. How will the occupants of the proposed dwelling be related to the farm operator?
The 64.65 acre property was purchased in September of 2015 and is owned by the

Connie L. Jordan Trust with Connie L Jordan (aged 73) listed as the beneficiary. Connie has a
medical history that includes open heart surgery (2016) for mitral valve repair and coronary
artery bypass. Medically she is at high risk for the COVID-19 infection. Connie is fully vaccinat-
ed and boosted. Her long-time friend of forty plus years, Cynthia (Cindy) Crosby (aged 69) is
listed as the beneficiary of the Connie L Jordan Trust should Connie pass before Cindy. Connie
does not have any descendants. Cindy'’s trust lists Connie as first beneficiary to her trust should
Cindy pass. Both Connie and Cindy'’s trusts list Cindy’s daughter, Claire (Crosby) Fulsher, as the
next beneficiary should we both pass. Claire is married to Kevin Fulsher and they have two
daughters, ages 8 and 5.

Ms. Crosby works closely with Ms. Jordan to manage the farm and functions in the role
of the farm operator including accounts payable and renewables, livestock record keeping, reg-
istration and marking maintenance, marketing livestock and mobile butcher process, property
and pond upkeep, grass hay and pasture production, fertilizing and tilling schedules, orchard
maintenance, and garden production. Claire and Kevin have been involved with many aspects
of the farm operations and have expressed a desire to be located closer to the farm in order to
assist in more of the day-to-day operations.

3. In what ways is the occupant’s assistance required by the farm operators?
There is a variety of work that needs to be performed on the farm. Listed below are
some aspects of these operations:

- Maintain the daily nutritional needs of the livestock and horses including procuring the
necessary feed and hay supplies for a year round operation, including storage and distribution.

- Assist in maintaining the health, breeding and sales records for the livestock and hors-
es. This includes working with the local veterinary services in developing an annual calendar of
routine care and maintenance.

- Assist with waste management for the farm especially including the horse barn and
resulting composting biomass and distribution throughout the property. Includes developing
strategies for marketing biomass in local areas.

- Fence maintenance including repairing the pastures with the perimeter, cross fencing
and electric fencing to facilitate rotational grazing throughout the 60 acres.

- Assist with farm equipment maintenance and tool repair. Equipment includes:
~ B5055E John Deere tractor and attachments including
bucket, forks, scraper blade and brush hog.
~ A harrow, grappler, disc, seeder, turf roller, manure spreader and pallet mover.
~ A smaller Kubota tractor and implements.
~ A 1986 Ranger farm truck, John Deere Gator, and Honda quad
~ A John Deere tractor mower, and a Husquevarna mower.
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~A 16 ft. hydraulic dump trailer

~ Two cattle squeezes, holding pens, and various water tanks, and feeding
troughs.

~ Fencing materials to maintain the property livestock and associated tools.

- Assist with grass management and provide input for the development of short and long
term goals as a grass farmer and hay producer. Includes assisting with soil testing, liming, fertil-
izing, tilling, seeding, managing weed pressure, discing, harrowing, planting, harvesting, hay
bailing, storage and distribution. Also includes rotational grazing for the cattle and marketing
any excess hay to local horse and cow owners.

- Maintain high quality orchard of 35 fruit trees (apples, plums, apricots, nectarines,
cherries and pears) and the tasks involved with establishing and working the seasonal large
vegetable garden, including two hoop houses, a small vineyard and berry section. Includes as-
sisting in distributing excess product to local food banks and developing potential local markets.

- Assist during calving season of the Dexter cattle, butcher preparations and with any
veterinary tasks needed to maintain the health of the livestock.

- Well and water maintenance on the property. The property currently has three working
wells. This includes filling and cleaning cattle water tanks, assuring well functions and protec-
tion from livestock and weather as well as routine maintenance.

- Maintain solar pole installations used for electric fencing and residential use.

- Assess and manage the property for fire protection.

Assist with the identification and management of noxious weeds on the property.

Assist with gopher, voles, moles and rodent control throughout the fields and farm
buildings, including any other potential pests such as flickers, bats, foxes, raccoons, coyotes,
ground squirrels, etc.

- Monitor and maintain farm infrastructure such as irrigation, electric and general fenc-
ing, water sources and flow, faucets, batteries, and feed supplies necessary to ensure human
and animal safety and welfare and uninterrupted operations; this includes any services needed
by a licensed worker (electrician, veterinarian, pump repair, rental of equipment, etc.)

4. Describe how the farm operation qualifies as a commercial farm operation.

Connie purchased this 64.65 acre property in 2015 and decided to also purchase the herd of 28
Dexter cattle that the previous owner had established on the property. Many of the initial five
year planning goals to make this a viable commercial farm have been met.

2015 - 2020 Initial five year planning goals:

- Assessed the herd genetics and developed the herd to include only registered Dexter
cattle with the American Dexter Cattle Association (ADCA). Established and maintain annual
ADCA membership and participate with the Oregon state ADCA community.

- The herd was gradually culled over the next three years. The remaining livestock are
genetically non-carriers of PHA and Chondro. Dexter cattle are known to be good milk cows for
their calves as well as able to produce for dairy markets. Some of the genetic markers for milk
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production are highly sought after due to their increased milk yield and whey protein content and
is favorable for cheese production. Dexter cattle are known to be grazers that do very well on
pasture land and generally have a gentle temperament. The meat is lean and of high quality and
great taste.

- The original bull was sold in 2019 due to reaching the inline breeding maximum. Sev-
eral cow/calf pairs were sold and other cattle beefed out to achieve these goals. Purchased an
ADCA registered six-month old bull in 2020.

- To date, the Owner, Connie, and farm operator, Cindy, have managed (sold, pur-
chased, or butchered) 55 cattle on the propenrty since purchasing the initial herd.

- Over several years have purchased and are using necessary farm equipment to man-
age the pastures and farm operations. See #3 above.

- Assess property for livestock pasture management. A pasture grid of rotational graz-
ing had been established by the previous owner. It was very labor intensive for maintaining and
providing water for the livestock. The grid was oriented to the property in such a way that the
cattle had little relief from mud during the wet season, and no protection from severe weather of
storms or heat. The rotational grid was reworked over the course of two years and now includes
an alley way for the cattle to access water from any of the open grid pastures. The water is ob-
tained from a reactivated well and spigot in the lower field with watering tanks set on a concrete
pad to help manage the land over use of the cattle seeking water. The new grid follows a West
to East pattern that allows the cows to get out of the lower wetter pasture as needed, get shade
during the heat of the summer and to seek shelter in a wooded area opened up to them as part
of the alley. They also use the trees for scratching and are less tough on the posts of the
perimeter fencing. The foundation of this work was established in 2019.

- In 2016, Connie built a ten stall equine barn with a 27 ft. ridge height area for more
than 6000 sq. ft. including loft. This was in preparation for bringing her seven horses to Oregon
from Arizona where they were being boarded. As this work was in process, Connie experienced
a health crisis. As a result of a severe course of childhood rheumatic fever, her mitral valve was
affected and needed to be replaced. After four months of increasing heart failure she was able
to have open heart surgery to replace this valve in July of 2016. This delayed bringing up the
horses for about a year. When Connie got the approval from her doctors, the horses arrived to
Oregon on May 31, 2017. Several pastures have been established on the upper East portion of
the property that can be used by the horses or cows as needed.

- More investments were made to clean up, renovate and expand the existing arena
and smaller barn to create more covered storage space for agricultural use. Approx. 11,420 sq.
ft. of storage space was added for implements, hay, seed, fencing materials, tools, etc.

- The property includes a deer-fenced orchard and garden site of approximately two
acres. There were some old fruit trees, a greenhouse and two hoop houses, but no specific gar-
den area had been established by the land owner whom Connie purchased the farm from. This
original orchard area was established by the original land owner. Since Connie purchased this
farm, the orchard has now been expanded by 70% with new fruit trees planted in 2020 and
2021, along with a new irrigation system. A large Hugelkultur garden bed was established with-
in the garden area with additional planting areas are being established each year. When excess
fruit and garden goods are produced, the harvest is donated to the Philomath Community Ser-
vices food bank and as well as areas are opened up to the Philomath Gleaners Club.
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2020 to present. Medium-term planning goals include:

il

2.

Repeat soil testing for lower 20 acre parcel and horse pastures to assess for pH and other
nutritional needs. Completed in April, 2021.

Lime was added to all the established pasture areas in 2017. Will add lime again when indi-
cated in preparation for seeding these areas in the fall of 2022.

Located a local grass farmer who can produce two-string bales for ease of handling. Ob-
tained 10 tons from lower 20 acre parcel in 2021. Plan to fertilize this area in the spring of
2022 and assess the yield to sustain the cattle operation.

Assess and monitor other pastures that were reseeded in the fall of 2020 for improved grass
production during the spring and summer of each subsequent year.

Continue to increase herd count by 30% along with meat share market. Plan and prepare for
calving season from March through April for improved calf survival and health. The young
bull was introduced to a small group of heifers in July of 2021. Anticipating at least two
calves in the late spring of 2022.

Maintain herd health throughout the year. Determine which cattle to breed or beef out and
make arrangements with the mobile butcher at least a year in advance.

Explore feasibility of applying for a farm-help dwelling for a relative of the farm operator in
the EFU zone just off Fern Rd. by spring 2022. Several houses are located off Fern Rd. in
this area. A similar template for a farm-help dwelling may be possible. May need to meet
with tax assessors to determine more precisely where the five acres that are taxed as resi-
dential are located.

Present and long-term goals include: -

ik

2.
3.

If Farm Help Dwelling for a Relative is approved, move forward with a contractor to build a
house on the designated site along Fern Rd.

Continue to maintain high standards of animal care for the livestock and horses.

Actively grow the herd size with this new bull by breeding eligible heifers and maintain good
health records in order to continue with a high quality of Dexter cattle that can be registered
with the American Dexter Cattle Association (ADCA.)

Sell extra cow calf pairs or heifers as needed in order to maintain a healthy, sustainable
sized herd and to realize some income to offset expenses.

Develop meat market with Oregon Pasture Network, a network for local pasture-raised
products under the umbrella organization of Friend of Family Farmers and other networks
where shares of beef can be marketed.

Continue to develop garden and orchard production for local distribution and donation to lo-
cal food banks and farmer market sales.

Maintain, preserve and improve the pond, wetland areas and other natural habitat on the
property.

Continue learning more about the many aspects of commercial farming by reading, taking
classes, and networking with the larger farming community locally and state wide.

Additional background information:

- The property is now owned free and clear without encumbrances. Connie celebrated

being five years post open heart surgery in July 2021. Cindy’s daughter, Claire and her husband
Kevin, are willing to assist us with more of the farm operations and apply their knowledge to
farming. Kevin grew up on a farm in Oregon. Connie grew up on a farm in lowa and her family
always owned livestock and horses. Cindy grew up in the orchards of Western Colorado. Due to
many twists and turns of life, Connie and Cindy’s friendship from college room mate days has
brought them back together again to enjoy this beautiful farm in Philomath Oregon.
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- We are committed to maintaining the area’s existing agricultural economy by continu-
ing to provide good land stewardship to sustain the pastures and timber land on the property for
the use of hay and livestock production, pasture fed beef, fresh vegetables, berries and fruit. A
quarter acre habitat pond below the house is home to several Western pond turtles and several
fish species including blue gill, bass and crappies. Many species of birds also enjoy the pond
including a variety of ducks, Canadian geese, and a nesting pair of eagles. The wildlife includes
red tail hawks, as well as local black-tailed deer, foxes, raccoons, and the occasional coyote
and cougar.

- Connie and Cindy have been taking several classes from OSU’s Small Farms Pro-
gram. For example pasture management, horse pasture management, which includes waste
management practices, maintaining wetlands, garden and pest management, farm selling direct
to consumers and financial record keeping. As we continue to learn how best to manage the
farming aspects of this property, Connie and Cindy have also modified our home and property to
better accommodate us as we age. It is our desire to maintain residence on this property for as
long as feasible. And as we age, it becomes apparent the time to take more steps in this
process is upon us. We feel the willingness of our family to help us is a crucial part to be able to
maintain and expand the future potential of the farm.
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Profit oPrEE%cefsls6 |9<£n?3|8éarming 202
of * Attach to Form 1040, Form 1040-SR, Form 1040-NR, Form 1041, or Form 1065.
* Go to www.irs.gov/ScheduleF for instructions and the latest information. 14
of proprietar Social security number (SSN)
CONNIE L JORDAN
A Principal crop or activity B Enter code from Part IV C Accounting method: D Employer ID number (EIN) (see instr.)
BEEF > 112111 Cash Accrual
E Did you 'materially participate' in the operation of this business during 20207 If 'No," see instructions for limit on passive losses Yes D No
F Did you make any payments in 2020 that would require you to file Form(s) 1099? See instructions . . Yes No
G If 'Yes,' did you or will you file required Form(s) 10997. ... ...... ... .....iiiiin.... N []Yes DNO
Farm Income — Cash Method. Parts | and II. (Accrual method. Parts Il and Ill, and Part |, line 9.)
1 a Sales of livestock and other resale items (see instructions). ... ... 1a
b Cost or other basis of livestock or other items reported on line 1a 1b
¢ Subtract line 1b fromline la.................... D 1c
2 Sales of livestock, produce, grains, and other products you raised 2 3 358.
3a Cooperative distributions (Form(s) 1099-PATR) 3a 3b Taxable amount 3b
4 a Agricultural program payments (see instructions) . 4a 4b Taxable amount 4b
5a Commodity Credit Corporation (CCC) loans under election, 5a
b CCC loans forfeited. . ..................... 5 ¢ Taxable amount 5c
6 Crop insurance proceeds and federal crop disaster payments (see instructions):
a Amount received in 2020.................co... | 6a| | 6b Taxable amount 6hb
c If election to defer to 2021 is attached, check here.... » D 6d Amount deferred from 2019, 6d
7 Custom hire (machine work) IMCOMe. ... ... it it e e et e i 7
8 Other income, including federal and state gasoline or fuel tax credit
or refund (SE8 INSETUCHONS ). . ..o oo e e e e e s 8
9 Gross income. Add amounts in the right column (lines 1c, 2, 3b, 4b, 5a, 5c, 6b, &d, 7, and 8). If you use
the accrual method, enter the amount from Part I, line 50. See instructions .............ovvviirennnnn 9 3,358
Farm — Cash and Accrual Method. Do not include or See instructions.
10 grsroa:tc:af:r#cll(oﬁxmpig%;s .(.s?? mSt ructlons) 10 23 Pension and profit-sharing plans. . . 23
11 Chemicals .......vovveeeenn... 11 24 Rent or lease (see instructions):
12 Conservation expenses a Vehicles, machinery, equipment ... 24a
(see instructions)............... 12 b Other (land, animals, etc.)......... 24b
13 Custom hire (machine work). .. .. 13 25 Repairs and maintenance.......... 25
14 Depreciation and section 179 expense 26 Seedsandplants................. 26
(see instructions) . .. ............... 14 1.753. 27 Storage and warehousing.......... 27
15 Employee benefit programs other than 28 Supplies. ... 28
onling23............ol 15 29 TAXES.....iiiiiiii s 29
16 Feed .....oovvvviiiiiin 16 699. 30 Utilities............ccoiiiiiiiaenns 30
17 Fertilizersand lime............. 17 106. 31 Veterinary, breeding, and medicine. 31
18 Freight and trucking............ 18 32 Other expenses (specify):
19 Gasoline, fuel, and oil .......... 19 174. a 32a
20 Insurance (other than health).... 20 114. b 32b
21 Interest (see instructions): c 32c
a Mortgage (paid to banks, etc.)... 21a d 32d
bOther. ........oovveeeei .. 21b e 32e
22 Labor hired 22 f 32f
33 Total expenses. Add lines 10 through 32f. If line 32f is negative, see instructions. . 33
Net farm profit or (loss). Subtract line 33 from line 9.................cooiitt. 34

If a profit, stop here and see instructions for where to report. If a loss, complete lines 35 and 36.

35 Reserved for future use.
36 Check the box that describes your investment in this activity and see instructions for where to report your loss:
a D Al investment is at risk. b DSome investment is not at risk.

BAA For Paperwork Reduction Act Notice, see the separate instructions. FDIZO212L 08/18/20 Schedule F (Form 1040) 2020



Page 170 of 384 102

BENTON COUNTY ENVIRONMENTAL HEALTH

TR BT T SITE #:
ON-SITE SEWAGE DISPOSAL SYSTEM PLOT PLAN  planiire: swicooto

Owner: Connie L. Jordan Date: 02/29/16 TYPE: Minor Alteration
Applicant: Groundhog LLC
Assessor’s Map and Tax Lot Numbers: 12-6-24 C TL. 108 Parcel: 64.80 Acres
Address: 31992 Fern Road, Philomath, OR 97370 Scale: § inch =400 feet
o
. 4
L106702
L120345
T
L120346 . 55“
4-Bedroom House well
(Built in 1987) %3
&2
g
RECEIVED 0 200 400 800
Feet

MAR 02 2016

WATER ReSGURCES DEPT
SALEM], OREGON
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757

Permit No. - T = .I..[Ql

Date Received Owner

Installer Syst Designed For & Zieovnere Aovcr s

Locat

ten: AS Xt/
Capac

Distance between t

Total Lin al Fe t of Draf li

No. of Drainlines

Width of Drainlines

Depth of Drafnlines

Depth of Gravel

The installation conforms to plot plan drawing { } yes () no
Sketch (1f necessary)
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Hom B

CERTIFICATE OF SATISFACTORY COMPLETION

This on-site sewage disposal syst has besn inspe ed d found to
State construction standards. In ccordance with R.S 453-665, ¢
as evide of Satisfactory Compl tion of «n on-s1 se ge disposa
Th .syst can be backfilled.
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RANTOR:

aniel P. Cunningham and Melissa M. Cunningham BENTON COUNTY, OREGON  2015-535768
%@ , e 08/31/2015 09:26:44 AM

c iian $10.00 $11.00 $10.00 $20.00 $22.00 $73.00
"l
1 I, James'v. es, erk’ror Be ,Or  n, certify
@SEND TAX STATEMENTS TOZ ::2;:!;:1“ nti erein was the rk
an James V. Morales - County Clerk

Road - Philomath, OR 97370

*  AFTER RECORDING RETURN TO:
Connie Jordan
31992 Fern Road - Philomath, OR 97370

T

Escrow No: 471815038300-TTMIDWIL10

Acct#290118
31992 Fern Road - Philomath, OR 97370

T

SPACE ABOVE THIS LINE FOR RECORDER'S USE

STATUTORY WARRANTY DEED

Daniel P. Cunningham and Melissa M. Cunningham, as tenants by the entirety, Grantor, conveys
and warrants to Connie L. Jordan, Trustee of the Connie L. Jordan Trust dated February 23, 2009
Grantee, the following described real property, free and clear of encumbrances except as specifically set
forth below, situated in the County of Benton, State of Oregon:

A tract of land situated in Section 24, Township 12 South, Range 6 West of the Willametlte
Meridian, in the County of Benton and State of Oregon, described as follows:

Beginning at a point which is 330 feet South of the Northwest corner of the James M. Chisham
Donation Land Claim No. 54 in Section 24, Township 12 South, Range 6 West of the Willamette
Meridian, Benton County, Oregon, said point also being on the West line of that tract of land as
described in Book 149, Page 82, Deed Records of Benton County, Oregon; thence East 933.24
feet to the Northwest corner of that tract of land as described in M-49476-83, Microfiim Records
of Benton County, Oregon; thence South 7° 31' 40" East, along the West line of said tract and
extended, 995.39 feet to the Southwest comer of that tract of land as described in M-47181-83,
Microfilm Recards of Benton County, Oregon; thence, along the Southerly boundary of said M-
47181-83, North 89° 58' 30" East 408.46 feet to the Southeast corner thereof; thence North 77°
38' 47" East 819.10 feet to the Northwest corner of that tract of land described in M-54521-84,
Microfilm Recards of Benton County, Oregon; thence along the Westerly and Southerly
boundaries of said M-54521-84, and extended South 1° 18" 20" East 128.68 feet, North 89° 38’
42" East 49.41 feet. South 72° 06' 22" East 38.70 feet, and South 88° 57’ 52" East 155.24 feet to
the centerline of the County Road; thence South, along the centerline of said County Road,
158.55 feet to the Northeast corner of that tract of land as described in M-44129-83, Microfilm
Records of Benton County, Oregon; thence West, along the North line of said last mentioned
tract, 330.00 feet to the Northwest corner thereof; thence Southerly, along the Westerly boundary
of said M-44129-83, and extended, 660.00 feet to the most Southerly Southeast corner of said
first mentioned tract (Book 149, Page 82); thence West, along the Southerly boundary of said first
mentioned tract, 2187.24 feet to the Southwest comer thereof; thence North, along the West line
of said first mentioned tract, 1,770.32 feet to the point of beginning.

THE TRUE AND ACTUAL CONSIDERATION FOR THIS CONVEYANCE IS $1,000,000.00.
{See ORS 93.030)
Subject to and excepting:

CCRs, reservations, set back lines, power of special districts and easements of record.
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BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE TITLE
SHOULD INQUIRE ABOUT THE PERSON'S RIGHTS, IF ANY, UNDER ORS 195.300, 195.301 AND
195.305 TO 195,336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2
TO 9 AND 17, CHAPTER 855, OREGON LAWS AND NS 2 TO 7, CHAPT (o}
LAWS 2010. THIS INSTRUMENT DOES NOT A USE PROPERTY DESC D
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE
PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A LAWFULLY
ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92.010 OR 215.010, TO VERIFY THE
APPROVED USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS
AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, AND TO INQUIRE
ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300,
195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007,
SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7,
CHAPTER 8, OREGON LAWS 2010,

paTED: §{YIS

State of OREGON

COUNTY of Elg NAMUS

This Instrument was acknowtedged before me on August 13 , 2015 by Daniel P. Cunningham and
Melissa M, Cunningham.

My commission

OFFICIAL

471815038300-TTMIDWIL10
Deed (Warranty-Statutory}




Application to Appeal
the Development
Department's Decision
Information submitted
by applicant for the
November 15 Planning
Commission Hearing
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Benton Community Development Department
County Offioe: (541) 766-6819
COMMUNITY DEVELOPMENT 360 SW Avery Avenue
d DEPARTMENT Corvallis, OR 97333
co.benton.or.us/cd
APPLICATION
APPEAL OF A DEVELOPMENT DEPARTMENT DECISION
Fle# LU-22-0232 Fee: $250
Appellant
Name: Cynthla A Cr08by Bus Phone:
address: 31992 Fern Rd. Home Phone: 203-363-8310
city & zip:_Philomath, OR 97370 Email. CYNCrosby@gmail.com
Other individuals to be notified of this application:
Name Address City & Zip

Connie L. Jordan 31992 Fern Rd. Philomath, OR 97370

The appellant hereby requests the Planning Commission to consider the foilowing decision:

File Number: LU-22-023 Nature of Application:
Decision: DEN€d, does not meet BCC 55.120(1)(b) Decision Date: 06/30/2022

304713, 290118

Farm-heip dwelling for a relative of the farm

Assessor’'s Map & Tax Lot Number: T 1 2 S, R 6 W, Section(s) 24 Tax Lot{s)

REQUIRED: State the reasons for the appeal, citing the specific Comprehensive Plan or Development Code
provisions which are alleged to be violated. Failure to cite specific Plan or Code provisions will nullify your
appeal. See BCC 51.830. Attach additiona! sheets if necessary.

Reason and code are found in attached cover letter.

22
Signature Date
{For Office Use Only)
Date Application Received: Receipt Number:

File Number Assigned: Planner Assigned:
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Date: July 13, 2022
To:  Benton Co. Planning Commission
Re: Appeal of the Community Development Dept. Decision File No. LU - 22 - 023
From: Connie L. Jordan - Owner
Cynthia A. Crosby - Farm Operator

We respectfully appeal the Community Development Department’s decision denying our
request for a farm-help dwelling for a relative of the farm issued on 6/30/2022. The
denial hinged on BCC 55.120(1)(b) specifically defining commercial farming operations.

We believe we meet the criteria for a farm-help dwelling of a relative and will gather
more specific data to address the scale and intensity concerns presented in the denial
staff report.

We will submit additional information to support our appeal for your consideration within
the next 60 days and request that no hearing be held prior to receiving this information.
We recently learned of a significant family member developing terminal cancer and are
traveling now to spend time with her.

Included with this letter is a check for the appeal fee of $250.00.

Sincerely,

QM«W e Lynthua Costy o

Connie L. Jordan Cyntgla A. Crosby
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Crosby, Cindy & Connie Jordan
Relative Farm Help Dwelling

the county can conclude it is also not productive enough to qualify for
purposes of approving a relative farm help dwelling.”

KK

It can also be concluded that it does not contribute substantially to the
area’s existing agricultural economy nor help maintain agricultural
processors and established farm markets. The conclusion is that the
telatives’ help is not absolutely needed for management of the
commercial agricultural operation and therefore it is not necessary for
the relatives to live on the property.” (Emphasis added).

These statements are in error. The County staff used the incorrect analysis in
determining whether the farm operation was of sufficient scale and intensity as to be
considered a ‘“commercial farming” operation. The Applicant provides the following
information regarding the intensity and scale of the commercial farming operation for which
a relative farm help is required.

1. The Scale and Intensity of the Operation is not determined by Net

Income or Size of the Parcel

The Staff decision misteads Richards v. Jefferson County, 79 Or LUBA 171 (2019). Staff
also failed to address a more recent and relevant Relative Farm Help Dwelling, Szratton v.
Clackamas County, __Or LUBA__, LUBA No. 2021-044 (August 30, 2021).

First, unlike some counties, “commercial farming” is not defined by the Benton County
Land Use Code. Without a definition for what constitutes “‘commercial farming’ such as with
an income or profit threshold, the County cannot use the fact that the Applicant showed a
gross income of only $3,358 as justification for denial.

LUBA Board Chait’s concurting opinion in Stratton explains:

“I write separately to explain why I do not think that annual net income
is ot should be dispositive for purposes of determining whether an
existing farming operation is commetcial.

ok

I tend to agree with petitionet’s policy-based arguments that the
legislature’s allowance of relative farm help dwelling acknowledges and
preserves the common practice of intergenerational family farming and
that practice serves the Goal 3 purpose of maintaining agricultural land
in farm use. I also agree with petitioner that imposing a cutrent annual
net income requitement ignores some of the practical realities of

Office phone: (458) 210-2845 375 W. 4th Ave., Suite 205
mreeder@oregonlanduse.com Eugene, Oregon 97401

oregonlanduse.com
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Crosby, Cindy & Connie Jordan
Relative Farm Help Dwelling

farming, including natural disasters, market fluctuations, crop rotations,
and longetr-matuting crops—all of which can result in annual losses ot
no cuttent annual net income for an existing commercial farming
operation.

kkk

In my view, a farmer could show that their farming operation is
commertcial if it is such a scale and intensity that it does or i/ obtain a
significant profit, even if it is not curtently profitable as demonstrated
by curtent annual net income [citing Richards].” Emphasis in original.

LUBA does not impose a gross income or net profit requirement for Relative Farm
Help Dwellings. Nor do the state Relative Farm Help Dwelling statute and administrative rule
implementing the statute. “Scale” and “intensity” are fact specific questions and relate to the
houts necessaty to operate the farming enterprise.

The Applicant herein provides as Exhibit A and Exhibit B evidence regarding the scale
and intensity of the farming operation to establish that the subject propetty is used as a
“commercial” farming operation. The evidence provided in these two exhibits specifically
tesponds to the Staff decision findings that wete used to justify a denial of the application and
the evidence conclusively shows that the Applicant meets the definitional standards for a
“commercial” farming operation.

II.  The term “Required” does not mean “Absolutely Necessary”

The tetm “requited” is not defined by the Benton County Development Code, nor is
it defined by the Relative Farm Help Dwelling state or administrative rule. Therefore, this
ambiguous term must be interpreted by looking at the Webster’s Third New International Dictionary
(not Meriam Websters ot the Cambridge dictionaty as the Staff Decision did). ‘The Webster’s Third
New International Dictionary, pages 1150-1151, defines “necessary” as follows:

“(b) of, ot relating to, ot having the character of circumstances or other
outside fotrces so as to have little or no independence of volition : not
exercising free choice : acting under compulsion.”

Evidence in the record shows that due to the ages of the Applicant and the owner of
the property, and due to the fact that there is more work to be done than can teasonably be
expected of two aging farmers, it is necessary that they receive farm help to continue to manage
and opetate this farm. “Absolutely required” is not a definition that can be used because the
Relative Farm Help Dwelling administrative rule and the Benton County Development Code
uses the “requited” (not “absolutely”). County staff are not free to insert terms that are not
present in the administrative rule or Development Code. See ORS 174.010.

Office phone: (458) 210-2845 375 W. 4th Ave., Suite 205
mreeder@oregonlanduse.com Eugene, Oregon 97401

oregonlanduse.com




Page 4 of 53
September 14, 2022 Page 181 of 384

Crosby, Cindy & Connie Jordan
Relative Farm Help Dwelling

Webster’s Third International Dictionary, page 1929, defines “require” as follows: “3 a : to
call for as suitable or appropriate in a particular case.” This definition is much more expansive
and not as restrictive as is suggested by County staff. Cleatly, this is the intended meaning of
the Development Code’s term “required”. The Relative Farm Help Dwelling statute,
administrative rule and Development Code provision cannot all be interpreted to be so
restrictive.

III.  Approval Standards must be Clear and Objective

Regardless of the facts and legal conclusions above, state law requires that Benton
County only apply clear and objective standards and procedures for residential development.
This law, ORS 197.307(4), states:

“Except as provided in subsection (6) of this section, a lcal government
may adopt and apply only clear and objective standards, conditions and procedures
regulating the development of housing, including needed housing”” (Emphasis
added).

Prior to the adoption of Senate Bill 1051 in 2017 (Or Laws 2017, ch 745), ORS
197.307(4) applied only to housing on “buildable land” within an urban growth boundary.
However, LUBA and the Oregon courts have held that since SB 1051 (2017) no longer refers
to “buildable land” all development for housing, regardless of where it is located, is subject to
the “clear and objective” standards of the statute. See East Park, LLC v. City of Salem, __Or
LUBA__, LUBA No. 2022-050 (August 30, 2022)); Warren v. Washington County, 296 Or App
595, 598, rev den, 365 Or 502 (2019); Roberts v. City of Cannon Beach, 316 Or App 305, 311, rev
den, 370 Oz 56 (2022). LUBA and the Oregon courts have specifically held that counties must
adopt and apply only clear and objective standards for housing development. LUBA has
recently held as follows:

“The county contends that ORS 197.307(4) does not requite clear and
objective standards for the development of housing outside a UGB. The
county is mistaken. As we explained above, SB 1051 amended ORS
197.37 and enlarged the clear and objective requirement by removing the
previous requitements that the proposed development of housing be ‘on
buildable land’ and that it be for ‘needed housing.” By its terms, the clear
and objective requirement applies to ‘the development of housing,
including needed housing.” ORS 197.307(4). The applicability of ORS
197.307(4) is not confined to areas within a UGB by the definition of
needed housing in ORS 197.303(1).” Community Participation Organigation
4M v Washington County, __Or TLLUBA__, LUBA No. 2020-110
(September 9, 2021), Slip Op16-17.

In this case, the County may not apply its standards (whether they derive from
requirements of state law or not) that ate not clear and objective. Since neither the state nor

Office phone: (458) 210-2845 375 W. 4th Ave., Suite 205
mreeder@oregonianduse.com Eugene, Oregon 97401

oregonlanduse.com
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 10:37 AM
To: Mike Reeder ’
Cc: Connie Jordan; Cynthia Crosby _
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023 ' :
Attachments: Lower 20 acres for cattle.zip; 35 Fruit Orchard Trees.zip

Good morning Mike,
Hope you enjoyed the Labor Day weekend!
We are emailing you several zip files of photos today.

- Lower 20 acres pastures are used for rotational grazing, set up in grids that are created with electric
fencing powered by solar and wind panel poles. There is an open alley way that allows the cattle to
walk to the watering and feed stations from any grid that is open. The alley includes some timberland
in the north corner that allows shade and weather protection when needed. ' :

- Orchard fruit trees. Currently there are 35 spaces for fruit trees in this orchard. There are eight
mature established fruit trees that are still bearing fruit. Most of the orchard has been newly planted
in 2020 and 2021 and need about three years of growth to start bearing fruit. A new irrigation system
was also established along with the planting of the trees.

This is limiting the files to 25 MB so it may be several emails. Let us know if you receive them okay
and what next steps are.

Thank you,
Cindy and Connie
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 10:50 AM
To: Mike Reeder
Cc: Connie Jordan
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Calving stalls and small cattle squeeze.zip; Holding pen with big cattle sqeeze.zip
Mike,

Second email with photos in zip files.

- Four calving stalls off the arena equipped with small cattle squeeze for vet exams and treatments as
needed. One of the photos shows a recent calf born this spring. We have so many cute calf pictures if

needed...just sayin'

- Holding pen with big Powder River squeeze used for vaccinations, vet exams, ear tagging, fly
treatments, etc.

CC

On 09/06/2022 10:37 AM Cynthia Crosby <cyncroshy@comcast.net> wrote:

Good morning Mike,
Hope you enjoyed the Labor Day weekend!
We are emailing you several zip files of photos today.

- Lower 20 acres pastures are used for rotational grazing, set up in grids that are
created with electric fencing powered by solar and wind panel poles. There is an open
alley way that allows the cattle to walk to the watering and feed stations from any grid
that is open. The alley includes some timberland in the north corner that allows shade

and weather protection when needed.

- Orchard fruit trees. Currently there are 35 spaces for fruit trees in this orchard. There
are eight mature established fruit trees that are still bearing fruit. Most of the orchard

has been newly planted in 2020 and 2021 and need about three years of growth to start
bearing fruit. A new irrigation system was also established along with the planting of the

trees.

This is limiting the files to 25 MB so it may be several emails. Let us know if you receive
them okay and what next steps are.

Thank you,
Cindy and Connie
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 11:09 AM
To: Mike Reeder
Cc: Connie Jordan; Cynthia Crosby
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Dexter Cattle.zip; Farm equipment.zip

Third email with photos in zip files.
- Dexter cattle pictures showing our most recent bull and some of his offspring.

- Farm equipment necessary to operate the farm. John Deere Tractor 5055E with bucket, forks, rotary
cutter (brush hog) and blade. Also John Deere Gator as a farm vehicle. These photos include the
seeder, stump grinder and harrow.

CC

On 09/06/2022 10:50 AM Cynthia Crosby <cyncrosby @ comcast.net> wrote:

Mike,
Second email with photos in zip files.

- Four calving stalls off the arena equipped with small cattle squeeze for vet exams and treatments as
needed. One of the photos shows a recent calf born this spring. We have so many cute calf pictures if
needed...just sayin'

- Holding pen with big Powder River squeeze used for vaccinations, vet exams, ear tagging, fly
treatments, etc.

8? 09/06/2022 10:37 AM Cynthia Crosby <cyncrosby @ comcast.net> wrote:

Good morning Mike,

Hope you enjoyed the Labor Day weekend!

We are emailing you several zip files of photos today.

- Lower 20 acres pastures are used for rotational grazing, set up in grids that are created with electric
fencing powered by solar and wind panel poles. There is an open alley way that allows the cattle to

walk to the watering and feed stations from any grid that is open. The alley includes some timberland
in the north corner that allows shade and weather protection when needed.
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 11:27 AM
To: Mike Reeder
Cc: Connie Jordan; Cynthia Crosby
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Old barn outbuilding.zip; More farm equipment.zip

Fourth email with photo zip files.

- More farm equipment shown including the hay grappler that will pick up eight bales of hay with the
hydraulics on the tractor; a hydraulic disc so we can determine how deep to turn the soil; a manure
spreader that is used in waste management of the horse manure to add nutrients to the lower cattle

pastures; and a flat bed trailer used for everything.
- Old barn outbuilding and new storage added. This barmn was on the property when purchased, hence
the name "old." We have a dedicated room with fencing materials of all sorts, tools, cattle operations

materials for calving, feeding calves, tagging cattle, refrigerator for vaccinations, storage for fuel, farm
equipment repair, lifts, spraying equipment, weeding equipment, mowers, etc.

CC
On 09/06/2022 11:08 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Third email with photos in zip files.
- Dexter cattle pictures showing our most recent bull and some of his offspring.

- Farm equipment necessary to operate the farm. John Deere Tractor 5055E with
bucket, forks, rotary cutter (brush hog) and blade. ‘Also John Deere Gator as a farm
vehicle. These photos include the seeder, stump grinder and harrow.

CC

On 09/06/2022 10:50 AM Cynthia Crosby <cyncrosby @ comcast.net> wrote:

Mike,
Second email with photos in zip files.

- Four calving stalls off the arena equipped with small cattle squeeze for vet exams and
treatments as needed. One of the photos shows a recent calf born this spring. We have
so many cute calf pictures if needed...just sayin’

- Holding pen with big Powder River squeeze used for vaccinations, vet exams, ear
tagging, fly treatments, efc.
1
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 11:47 AM
To: Mike Reeder
Cc: Connie Jordan; Cynthia Crosby
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Arena Outbuilding.zip; Hay Harvest.zip

Fifth email with photo zip files.

- Arena outbuilding. The previous owners used this as an arena for their daughter's horses. We use
it for storage of farm equipment and hay.

- Hay harvest from this parcel increased from 10 tons last year to 50 tons with some fertilizer added
this spring. We are developing a local hay market. Currently we estimate we will need 15 tons of hay
for the cattle through the lean grazing months of hot summer and wet winter.

CC

On 09/06/2022 11:27 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Fourth

email with photo zip files.

- More farm equipment shown including the hay grappler that will pick up eight bales of
hay with the hydraulics on the tractor; a hydraulic disc so we can determine how deep to
turn the soil; a manure spreader that is used in waste management of the horse manure
to add nutrients to the lower cattle pastures; and a flat bed trailer used for everything.

- Old barn outbuilding and new storage added. This barn was on the property when
purchased, hence the name "old." We have a dedicated room with fencing materials of
all sorts, tools, cattle operations materials for calving, feeding calves, tagging cattle,
refrigerator for vaccinations, storage for fuel, farm equipment repair, lifts, spraying
equipment, weeding equipment, mowers, etc. ’

CC
On 09/06/2022 11:08 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Third email with photos in zip files.

- Dexter cattle pictures showing our most recent bull and some of his
offspring.

- Farm equipment necessary to operate the farm. John Deere Tractor
5055E with bucket, forks, rotary cutter (brush hog) and blade. Also John
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Mike Reeder

From: Cynthia Crosby <cyncrosby@comcast.net>

Sent: Tuesday, September 6, 2022 11:54 AM

To: Mike Reeder

Cc: Connie Jordan; Cynthia Croshy

Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023

Attachments: New horse barn.zip; Horse wash station.zip

Sixth email with photos in zip files.

- Connie's new dream 10 stall horse barn built in 2016. Each stall has an individual paddock. There
are now eight pastures around the horse barn for grazing of horses or cattle. There is an alley way
that runs along the East and South sides with gates into the pastures for ease of moving cattle and to
help protect the horses from well meaning neighbors.

- Horse wash

CC

station.

On 09/06/2022 11:47 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Fifth email with photo zip files.

- Arena outbuilding. The previous owners used this as an arena for their daughter's
horses. We use it for storage of farm equipment and hay.

- Hay harvest from this parcel increased from 10 tons last year to 50 tons with some
fertilizer added this spring. We are developing a local hay market. Currently we
estimate we will need 15 tons of hay for the cattle through the lean grazing months of
hot summer and wet winter.

CC

On 09/06/2022 11:27 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Fourth email with photo zip files.

- More farm equipment shown including the hay grappler that will pick up
eight bales of hay with the hydraulics on the tractor; a hydraulic disc so we
can determine how deep to turn the soil; a manure spreader that is used in
waste management of the horse manure to add nutrients to the lower
cattle pastures; and a flat bed trailer used for everything.

- OId barn outbuilding and new storage added. This barn was on the
property when purchased, hence the name "old." We have a dedicated
room with fencing materials of all sorts, tools, cattle operations materials

1
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Mike Reeder
From: Cynthia Crosby <cyncroshy@comcast.net>
Sent: Tuesday, September 6, 2022 12:07 PM
To: Mike Reeder
Cc: Connie Jordan; Cynthia Crosby
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Tack Room.zip; Area outside horse barn.zip; Horse trailers.zip

Seventh email with photos in zip files.

- Tack room inside horse barn.

- Area outside horse barn showing hitching posts, round pen, and one of the nine solar and wind
powered electric and light poles used to provide electricity for the ranch.

- Two horse trailers needed in case of evacuation due to fire or other transport.

CC

On 09/06/2022 11:54 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Sixth email with photos in zip files.

- Connie's new dream 10 stall horse barmn built in 2016. Each stall has an individual
paddock. There are now eight pastures around the horse bamn for grazing of horses or

caftle.

There is an alley way that runs along the East and South sides with gates into

the pastures for ease of moving cattle and to help protect the horses from well meaning
neighbors.

- Horse wash station.

CC

On 09/06/2022 11:47 AM Cynthia Croshy <cyncrosby @comcast.net> wrote:

Fifth email with photo zip files.

- Arena outbuilding. The previous owners used this as an arena for their
daughter's horses. We use it for storage of farm equipment and hay.

- Hay harvest from this parcel increased from 10 tons last year to 50 tons
with some fertilizer added this spring. We are developing a local hay
market. Currently we estimate we will need 15 tons of hay for the cattle
through the lean grazing months of hot summer and wet winter.

CC
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Mike Reeder
From: Cynthia Crosby <cyncrosby@comcast.net>
Sent: Tuesday, September 6, 2022 12:18 PM
To: Mike Reeder
Cc: Connie Jordan; Cynthia Crosby
Subject: RE: Supplemental information re: intensity and scale for appeal of Benton Co. File No.
LU-22-023
Attachments: Some of the horses.zip; National Reining Horse Associaion.zip; Chintimini Ranch.zip
Follow Up Flag: Follow up
Flag Status: Flagged

Eighth...and last...email with photos in zip files.

- Photos of some of the horses.

- Connie is a lifetime member of the National Reining Horse Association. Connie's breeding program
has produced champions. Dodge won the National Reining by the Bay Futurity Championship.

- Other pictures of Chintimini Ranch showing the pond, roads that have been added, the house and
just one of the beautiful sunsets we get to enjoy.

Mike, let us know if these come through okay and next steps and timeline.

Thank you,

Cindy and Connie
On 09/06/2022 12:06 PM Cynthia Croshy <cyncrosby@comcast.net> wrote:

Seventh email with photos in zip files.

- Tack

- Area

room inside horse barn.

outside horse barn showing hitching posts, round pen, and one of the nine solar

and wind powered electric and light poles used to provide electricity for the ranch.

- Two horse trailers needed in case of evacuation due to fire or other transport.

CC

On 09/06/2022 11:54 AM Cynthia Crosby <cyncrosby@comcast.net> wrote:

Sixth email with photos in zip files.

- Connie's new dream 10 stall horse barn built in 2016. Each stall has an
individual paddock. There are now eight pastures around the horse barn
for grazing of horses or cattle. There is an alley way that runs along the

1
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Exhibit B
Date: September 14, 2022
To:  Benton County Planning Commission
From: Cynthia Crosby and Connie Jordan of Chintimini Ranch LLC

Re:  Supplemental Information in Support of Relative Farm Help Dwelling Application Appeal
Evidence Regarding the Scale and Intensity of the Commercial Farm Operation
File No. LU-22-023 (Cynthia Crosby/Chitimini Ranch)

Background of Applicant and Owner

Cynthia Crosby is the farm operator. Connie Jordan is the fee title landowner. However, both
Cynthia and Connie work closely together to manage and maintain the commercial farming oper-

ations.

Connie purchased the ranch in September of 2015 and with the previous owner’s blessing, she
registered the Assumed Business Name of Chintimini Farm that had been used by the previous
owner. The Registry Number is 114677396. Connie also registered the name Chintimini Ranch
LLC with the Oregon Corporation Division. That Registry Number is 114677297. The business
activity is listed as educational development of sustainable farming, natural food production and
animal care. These are maintained on an annual basis with the intention to grow the farming and
ranching operation into a financially healthy and profitable business. However, there is much
time, labor, material and money investment required to increase net profits for the commercial

operation.

We are committed to maintaining the area’s existing agricultural economy by continuing to provide
good land stewardship to sustain the pastures and timber land on the property for the use of hay
and livestock production, pasture fed beef, fresh vegetables, berries and fruit. A quarter acre
habitat pond below the house is home to several Western pond turtles and several fish species
including blue gill, bass and crappies. Many species of birds also enjoy the pond including a
variety of ducks, Canadian geese, and a nesting pair of eagles. The wildlife includes red tail
hawks, as well as local black-tailed deer, foxes, raccoons, and the occasional coyote and cougar.

Introduction to the Operation Details

Below is a listing of the work that needs to be done in order for the ranch to currently manage and
operate the commercial farming operation. This document includes approximate time per month
or year to accomplish these tasks. Timing estimates are conservative and do not include the
preparation of parts, tools or travel time from one task to the next. The intensity of the work varies
from season to season and so much depends on the weather. Haying season, calving season,
and maintaining livestock and horse health during the cold wet winter months are more labor and
time demanding seasons by the nature of the work. Orchard trimming in the spring, spraying as
the weather allows and then harvesting are more busy seasons and is the same for the garden.
Al of this is very time-consuming work as well as the work of preparing for the future growth of
the ranch in horse breeding and increased cattle numbers.

Operation Details

Accounts payable and renewables

Approx. 12 hrs. / mo. Total 144 hrs. / year

Monthly bills, including arranging for professional services necessary such as well repair and
building maintenance that is beyond our capacity. For example, the main sliding door to the arena

1
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that is used for hay storage needed to be enlarged and altered to allow for a large hay delivery
from Amity for Connie’s quarter horses.

Maintaining inventory of livestock supplies

Approx. 12 hrs./ mo. Total 144 hrs. / year

Some supplies, such as vaccinations for the cattle are ordered online via Valley Vet, other sup-
plies, such as feed, mineral blocks and horse bedding, are purchased through Coastal or Wilco
depending on pricing and availability. Consult regularly with local veterinarian Dr. Keenan Rogers
regarding the vaccination plan for livestock, horses and cattle dogs and other health concerns as

the needs arise.

During calving season, the supplies include injections of BoSe from Dr. Rogers for each calf,
Betadyne to dip the cords, fresh ink for tattooing the left calf ear with the current protocol from the
American Dexter Cattle Association, numbered tags appropriate for the calf and necessary emer-
gency equipment such as NG tube and bottle feeding supplies including colostrum, electrolytes
for heifer and calf. Suppiemental feed purchased to promote adequate lactation in the pregnant
and birthing heifers, as well as stocker grower feed supply purchased and stored properly to pre-
vent rodent infestation.

Cattle supplies required for fly season include new fresh fly ear tags rotating pesticide use per
industry recommendations. Attachment tools updated as needed. Ivermectin pour-on is used in
the early summer as the cattle are taken through the squeeze to apply new ear fly tags and give
vaccinations. The two cattle squeezes require maintenance and greasing and protection from the
elements.

Daily feeding and care of livestock

Approx. 30 hrs./ month. Total 360 hrs. / year

Dexter cattle are very well adapted to a forage diet, but during the heat of the summer and the
dormant grass season, and during the cold wet winter months the cattle need supplemental hay
in order to maintain a good condition. Maintaining a clean fresh water supply for the cattle herds
are imperative. Water troughs are cleaned bi-weekly and more often as necessary. Vinegar is
added to the water troughs to decrease algae growth as well as barley bags maintained in the
troughs. As cattle are moved through the pastures, water troughs and mineral supplements are
set up for easy access for the cattle.

During calving season the pregnant and lactating heifers are given supplemental nutritional feed
to support the demands of calving and lactating. This is given one month prior and after calving.

Livestock record keeping

Approximate 4 hrs. / month, Total 48 hrs./ year

Each heifer, steer, bull and calf have its own record. All the cattle on our ranch are registered
through the American Dexter Cattle Association, which requires reporting, certification, transfer
and other livestock tracking information and an annual membership fee of $35.

Cattle inventory and tracking of vaccinations, herd placement and breeding are documented. Vet-
erinarian appts. are scheduled on this record keeping, as well as butcher appointments made.
We choose to have a mobile butcher process the cattle for us. This process is more humane and
less stressful for the cattle. We have now established two holding pens that can be used for kill
pens and keep the rest of the herd down in the lower pastures on the day the butcher comes. The
availability of mobile butchers has decreased over the past five or six years as some retire and
no one else is taking their place. We typically could schedule the mobile butcher about three
months out in 2016 but now we have to schedule more than a year in advance. This proves
challenging for herd management, size and function.
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Hay production
Spring and fall work take approx. one month each season of 8 hr. days x 30 days or 240

hrs. x 2. Total 480 hrs. / year

We now are able to produce our own valley grass hay on a 20-acre area for the cattle supply. The
weed pressure was intense in this area when the property was purchased. Over the course of
about five years, this weed pressure has been greatly reduced by manual weeding and spot
spraying of herbicides. In the spring of 2018, we worked with a neighbor farmer to try a crop of
teff hay on this parcel. After investing approx. $5000 for seed, fertilizer and the farmer’s time, this
crop was not successful and gave only about 10 bales of hay that was not even edible by the
cows. Additional over seeding of orchard grass was done later that fall as the valley grass
reestablished itself. This parcel had additional lime applied last year in addition to liming the ma-
jority of the entire property in 2016.

In 2021 we found a local farmer who has the equipment to bale two string 50 Ib. bales of hay and
this 20-acre area produced 10 tons of valley grass hay (orchard grass, fescue, brome, timothy
grass, rye, etc.) that we used to supplement the cattle when seasonal foraging is low in the re-
maining pastures and rotational grazing grid. We need this size of bale for easier handling.

Over the winter of 2020, and in the spring of 2021, we enrolled in several online classes through
OSU and other sources to better learn how to grow pasture grass. One course sponsored by the
Oregon Pasture Network, a project of Friends of Family Farmers, was taught by Dr. Woody Lane.
https://www.woodylane.com/ The course, Soil Health, Soil Test: The Practical Skills included the
participants taking several soil samples of their property, getting the soil tested at a local lab, and
having Dr. Lane interpret the results with each participant.

Based on this information in the early spring of 2022, we paid $2900 for fertilizer for this parcel.
In July 2022, 50 tons of hay was harvested off of this parcel. We were anticipating 20 tons and
hoped to have some left over to sell. 15 tons of this hay is now stored for our use. We are currently
developing a customer base to sell this bounty of hay to and hope to develop some loyal custom-
ers to decrease the marketing time necessary to sell the hay.

The hay is loaded onto trailers by hand as well as using the tractor grappler. The remaining hay
is stacked in the field. This involves hiring labor to assist with moving the hay off the field.

Maintaining inventory of equine supplies and care

Approx. 40 hrs./ month. Total 480 hrs. / year

Bi-weekly inspection of supplies in the horse barn. Feeding schedule for the horses include alfalfa
pellets, orchard grass pellets, rice bran supplement during winter feeding routine, mineral supple-
ments, joint supplements, and probiotics during cold snaps and as needed.

This process includes staging feed bags in protected outside storage, then moving feed into the
feed room in rodent protective bins and processing the daily feeding schedule.

When Connie brought her horses up from Arizona, two of the horses broke out in hives all over
their bodies due to the change to some of the Oregon grass qualities. Both required weeks of
hospitalization at the OSU Vet Hospital. They both recovered and now require monthly injections
of individualized serum specific to their allergies. This specialty allergy serum for two of the horses
is ordered directly from the Portland Dermatology Clinic. Annual remote clinic appointments are
necessary to maintain their good health. Based on this history and a long process of trial and
error, orchard grass hay is now ordered for all the quarter horses to avoid triggering any additional
hive breakouts.

Various supplies are needed by the horses, for example, fly masks, new blankets for winter and
tack as the horses wear out their current equipment.
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We oversee the work of a ferrier who maintains the horses hooves every six weeks. He works in
conjunction with OSU Vet Hospital for two of the horses who have special needs for their hooves.
It takes about four hours to trim and maintain the seven horses’ hooves.

The mobile vet services with Dr. Rogers performs dental work, cleaning sheaths, and vaccinations
annually. These visits are spread over a couple of days, and our assistance is appreciated.

Since the Labor Day fires of 2020 we currently own and maintain two horse trailers with the ca-
pacity to transport seven horses in case we need to evacuate the horses from the property. We
took in several animals on the property from the Silverton and Lebanon areas during this time and
hosted the gentleman and his wife who was hired by the Corvallis Fire Dept. to oversee the relief
operations at the Benton County Fairgrounds. We donated several tons of hay to the animals
being cared for at the Fairgrounds. We have since participated in a discussion on disaster prep-
aration through the Oregon Pasture Network via Zoom.

Daily feeding and care of equine

Approx. 120 hrs./ mo. Total 1440 hrs./ year

The horses are fed hay twice a day and grain and minerals once a day. The main large supply
of horse hay is stored in the arena and brought up in smaller batches of about 15 bales of hay by
the tractor about once a week. The rodent population is better managed this way. The hay is
then manually loaded into the hay wagon for distribution to each horse in their stalls.

Each horse is daily given an individualized portion of feed consisting of grains and supplements
depending on their condition, weather and pasture growth.

Each horse stall has an automatic waterer that is cleaned thoroughly once a week and spot
cleaned as needed. When the horses are on pasture, they are provided fresh clean water daily.
The stalls and paddocks are cleaned twice a day to manage the fly pests and to help maintain
the horses’ health and well being.

Equine record keeping

Approx. 2 hrs / mo. Total 24 hrs. / year

Each horse has its own records and a log of notable events, such as dental work, vaccinations,
injuries, hive breakthroughs, etc. In addition, a daily calendar is maintained tracking injections or
other medications to be given. Connie maintains the herd history and breeding records as she is
experienced with all aspects of care and breeding practices. See additional document titled Jor-
dan Equine breeding and stock describing horses who will continue to be involved in the breeding

program.

Noxious weed management

Approx. 30 hrs./ mo. Total 360 hrs. / year

We still maintain manual weeding and spot spraying practices for the hay production pastures.
This is time intensive but our goal is to minimize the herbicide load on the farm property. The
growing seasons of spring and fall are the most labor intensive, but we are constantly on the

lookout for noxious weeds on the property.

Fence line require seasonal spraying with herbicides on both sides of the fence line. There are
approximately 18 miles of fence lines on the 65-acre property.

Other areas that need seasonal spraying to preserve the investment are the rock and gravel roads
and turning pads needed to get to the pastures. There is rock bedding under the larger cattle
squeeze in the holding pen, and a large area of compressed gravel around the two horse barns

that need sprayed.
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We provide ongoing weed management on the entire property. A couple of times a year help is
hired to manage the larger weed areas such as the pond and to provide help with tree trimming.
This property has many large centuries old white oaks and many other kinds of trees such as
cedars, dogwoods, aspens, the orchard trees and more. Tree trimming and the resulting burn
pile management are part of the annual chores.

Hare Barley weed management

Approx. 10, 8 hr. days per year = 80 hrs. / year

Until we were able to harvest our own hay we purchased cow hay to sustain the cattle during the
lean seasons. One batch of hay included the noxious weed hare barley, a.k.a. “foxtail” which got
established in several pastures where the cattle were fed additional hay. We invited a site visit
with the local OSU Extension Agents who have been advising us on ways to manage and hope-
fully eventually eliminate this weed. We have mowed and collected the seed heads with a
mower/bag machine on these pastures for the past two years and have hauled over a dozen full
large 14’ hydraulic dump trailer loads of these seed heads to the landfill. We will likely be dealing
with managing this issue for the next several years, but we feel we are starting to make some
progress in containing this weed.

Waste management

Approx. 60 hrs./ mo. Total 720 hrs. / year

Distribution of biomass to the pastures takes approx. 36 hrs. per year.

The large equine barn is cleaned twice daily. The manure is placed in a holding area outside the
back of the large barn, and taken down to the manure piles usually once a week using the large
tractor. The larger manure piles are turned by the tractor at least once a month and composted
well before spreading them on the pastures.

The horse pastures are drug once a year with the harrow to maintain the pastures and manage
the fly population. There are 11 horse pastures that need this maintenance.

Fly and rodent management

Approx. 10 hrs./ mo. Total 120 hrs. / year

For the equine biomass, we purchase a product from Spaulding Labs called Fly Predators as the
control substance. During fly season a monthly package of the fly larvae eating predators are
mailed to the ranch and manually spread on the manure piles. Additionally, fly spray and traps
are used throughout the barn areas to lower the fly population.

Rodent management is ongoing all year. The horse feed rooms and cattle feed areas are moni-
tored for pest activity and treated as necessary.

Gophers, voles and moles threaten the orchard tree roots and can destroy sections of pastures.
In addition, the larger holes can be tripping hazards for humans and animals. We have hired
professional help over the years to beat back the population at the cost of $40 per gopher. We
are using an old lawn mower and directing the exhaust into the burrows and tunnels with some
success. Our goal is to avoid poisons which then get into the larger animal food chain. We also
need to protect the cattle dogs and our grandchildren who roam the property. This is a constant
chore.

Pond maintenance

Approx. 3 hr./ mo plus annual hired help to weed the pond of 8 hrs. Total 44 hrs. / yr.
The ranch has a quarter acre pond located west of the house. The pond serves as a water run
off collection site during the wet season and fluctuates about six feet in height from one season
to the next. During the wet season the pond run off flows down a channel to the lower south west
property edge then flows into the Benton Co. protected waterway. The pond currently hosts a
variety of fish, protected Western pond turtles, frogs and amphibians, bats, and many birds like
herons, barn swallows, osprey, bald eagles, red wing blackbirds, meadowlarks, goldfinches and

5
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more. The pond was very overgrown with weeds when the property was purchased. It has been
cleaned several times with hired help and is now maintained with appropriate pond chemicals to
control the weeds and biomass while promoting a good habitat for the pond animals.

Electric and field fence maintenance

Approx. 10 hrs./ mo. Total 120 hrs./yr.

When Connie purchased the ranch, the lower 40-acre area had been set up in small rotational
grazing grids using portable wire fencing. This grazing system was not sustainable for our pur-
poses so this grid was removed, and other rotational grids on the pastures were reworked to help
maintain the health of the cattle. The previous grids were oriented north and south which put the
cattle in lower wetter pastures with no reprieve from the mud and no shade when needed for the
hotter months. The rotational grid was reestablished to run west and east and an open access
alley was created so the cattle can access water and minerals more easily, and have access to
higher ground and shade regardless of which grid they are working.

There are 11 horse pastures, each about two acres in size, and 10 rotational cow pasture sec-
tions, each about five acres or more in size. As animals are moved into these pastures, a check
is done on the electric fencing and any fixes completed. As the cattle are worked through the
rotational grazing grid, one section is opened and another is closed. The electric fencing is
checked often to ensure the animals safety and wellbeing.

In 2018 nine solar/wind light poles were installed by a professional business. These poles are a
huge time saver and have provided reliable energy sources for managing these pastures with
electric fencing. Prior to the installation, we spent at least two hours a week changing out batter-
ies, recharging batteries, and transporting the batteries throughout the property. Since these
solar poles were installed, we have not needed to change a single battery.

Larger fencing projects are hired out. When Connie brought up her horses from Arizona in 2017,
several pastures by the horse barn were established. In 2019 the main cattle holding pen was
completely redone with new fencing as were several additional sections of fencing. We are cur-
rently working to upgrade other portions of the fencing on the property, a section at a time.

Orchard and garden
Approx. 180 hrs. during six months of active growing season plus 40 hrs. of work during

dormant season. Total 220 hrs. / year

In 2021, irrigation piping was brought up from a revived well to the orchard and garden area and
extensive piping was put into the orchard area. At purchase there were only about 12 established
trees in the orchard area and several were very old and needed replacing. Now there are a total
of 35 trees (apples, plums, apricots, nectarines, cherries and pears) in the orchard; most of them
new trees that will take three years or more to get established before bearing significant fruit. The
orchard trees are sprayed seasonally and year round per standard care with various biologics to
promote health and control pests. As these trees mature, the fruit can be marketed.

The large open garden area, about 60’ by 8' is busy during the active growing season. New
material was purchased this year to replace the current worn material on the covered hoop house.
The hoop house opens up the potential for expanding the growing season with the long-term goal
of selling produce.

The orchard and garden area is approximately two acres in size and is enclosed with high deer
fencing to keep the deer and wild turkeys out of the garden. With our current irrigation in place,
our intention is a continued expansion of fruit trees and garden beds in the surrounding acreage.
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Farm machine maintenance
Approx. 6 hrs. / mo. plus annual professional maintenance 16 hrs. Total 22 hrs. / year

Monthly maintenance includes greasing the tractors, checking fluid levels, checking tire pres-
sures, sharpening mower blades on the two cutting machines, adding additional fluids specific for
each machine, and filling up the gas tanks. The two cattle squeezes also need regular greasing
and maintenance.

Once a year before spring, we hire an automotive professional and his assistant to come to the
farm to do the annual servicing on the farm machines (oil, fluids, hydraulics, etc.) It usually takes
them a full eight-hour day, sometime more time. We purchase the parts and provide a covered
area for the work to be done. This saves us from having to load the farm equipment onto trailers
and hauling them on public highways to get service.

Notes

These work times are approximate, and likely under estimated, but add up to a total of 4806 hours
per year of work which equates to 2.3 persons hired to work the farm full time assuming a standard
2080 hour per year work schedule. This is based on current work load, not the additional work of
growing the herd and breeding the horses and increased hay, fruit and garden harvests.

We have found it necessary to hire part time help for the ranch. When someone is available, we
ask them to work about 75 hours a month, mainly helping with the daily feeding and care of the
animals and to help us with the heavy lifting. The rest of the work is done primarily by us. Kevin
and Claire, Cindy’s daughter and son-in-law, have also provided labor and support and have
expressed willingness to move closer to be able to relieve the need for outside assistance and be
on site for all necessary tasks and development to support the work on a daily basis.

In June of this year, 2022, two board members from the Oregon Pasture Network (OPN), a project
of Friends of Family Farmers, came to Chintimini Ranch for a site visit due to our request to join
this organization. OPN has an active website where members can post their products for sale.
We sell live shares of cattle prior to butchering per state laws and regulations. Being part of a
reputable organization like OPN will be a valuable marketing tool for us to sell our pasture raised
beef. We should hear this fall if we are accepted. The two board members expressed support
and stated they were impressed with our ranch and operations. We are in agreement with their
vision of a local, diversified, and interconnected agricultural future built by small and midsize farms
where people, animals, communities and ecosystems thrive, and equitable policies improve lives
and land for Oregonians.

https:/friendsoffamilyfarmers.org/opn/pasture-pledge/

We have invested heavily in the infrastructure to lay the groundwork for the next phases and the
next generations. We know we are physically slowing down now that we are both in our 70s. Our
desire is to be able to pass this ranch along to family to enjoy, nurture and grow it into an even
more productive place. Our desire is not to have to wait for a medical emergency to ask for this
help. Having the family live on the property near us is necessary in order to continue to manage
and operation the commercial farming operation.

We believe in the intent of the Exclusive Farm Use policy implemented in the 1970’s. In large
part it is doing the work intended of protecting farm land so it will be continued to be used as farm
land. There are many variations of how this goal looks fifty years later. We do not fit the typical
stereotype of farmers or ranchers but we are a fully functional ranch with registered livestock and
top bred quarter horses who receive high standards of care. This additional information is pro-
vided to better describe the scope and intensity of the work done on the ranch. We are not a
hobby farm. Our intention is to keep this ranch in profitable agricultural production and animal
reproduction and to promote the knowledge and practice of agriculture into the next generations.

7
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The possibilities and foundations are now here. Please help us to make this a reality by approving
our request to build a relative farm help dwelling off of Fern Rd. where there are many other
country homes. The bulk of the property is behind this entry way into the site. Please refer to the
included pictures that are labeled Exhibit A.




Page 218 of 384 150



Page 219 of 384 151

WILLIAMS Inga

From: Cindy <cyncrosby@comcast.net>
Sent: Tuesday, July 19, 2022 4:18 PM
To: WILLIAMS Inga

Ce: Connie Jordan; Cindy Crosby
Subject: Re: LU-22-023

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

We respectfully request to waive the 150-day deadline per BCC 51.535, and per your request, with the extension not
to exceed 215 days for our appeal of the decision re: LU-22-023.

We will notify you when we submit our additional information and are ready to proceed.

Sincerely,
Cynthia Crosby and Connie lordan

Sent from my iPhone

On Jul 15, 2022, at 7:01 PM, WILLIAMS Inga <Inga.Williams@co.benton.or.us> wrote:

Cindy and Connie,

The County is required to process an application to completion within 150 days from submittal. You are
requesting that we not process the appeal for at least 60 days, which takes us past the 150-day
deadline.

I am requesting that you reply to this email with specific language stating that you waive the 150-day
deadline per BCC 51.535, with the extension not to exceed 215 days.

When | receive your response, | can then wait to schedule this appeal for a date certain in front of the
planning commission until you have 1) submitted the additional information that you reference in your
appeal narrative, and 2) you have indicated you are ready to proceed.

Thank you and reach out with any questions.

Inga

Inga Williams, Associate Planner
Benton County Community Development Dept.
360 S5W Avery, Ave., Corvallis, OR 97333

Benton County Community Development is pleased to provide a full suite of development services for land use
applications and building permits. Most services are available remotely - we encourage customers to contact us
via phone, email, and online. Our website answers many questions and provides a guide for submitting land use
applications and building permits — please contact us at the following:

s Website https://www.co.benton.or.us/cd

1
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Submittal from Applicants' Agent given to
Planning Commission on the day of the hearing
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Relative Farm Help Dwelling

a. Statute — ORS 215.283(1)(d)
ORS 215.283(1)(d) states:

“A dwelling on real property used for farm use if the dwelling is occupied by a relative
of the farm operator or the farm operator’s spouse, which means a child, parent,
stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece,
nephew or first cousin of either, if the farm operator does or will require rhe
assistance of the relative in the management of the farm use and the dwelling is located
on the same lot or parcel as the dwelling of the farm operator. Notwithstanding ORS
92.010 (Definitions for ORS 92.010 to 92.192) to 92.192 (Property line
adjustment) or the minimum lot or parcel sige requirements under ORS 215.780
(Minimum lot or parcel sizes), if the owner of a dwelling described in this paragraph
obtains construction financing or other financing secured by the dwelling and the
secured party forecloses on the dwelling, the secured party may also foreclose on the
homesite, as defined in ORS 308A4.250 (Definitions for ORS 308.A4.250 1o
308A4.259), and the foreclosure shall operate as a partition of the homesite fo create
a new parcel.” (Emphasis mine).

The above-cited Relative Farm Help Dwelling Statute allows an additional dwelling on
EFU zoned property if the Relative Farm Help Dwelling it is occupied by a relative of the
farm operator or his or her spouse if the farm operator does, or will require, the assistance of
the relative in the management of the farm use. It is important in the context of this case to
recognize the phrase “does or will require” in the Relative Farm Help Dwelling Statute. This
phrase must be interpreted to permit the dwelling even before the help is yet necessary.

b. Administrative Rule — OAR 660-033-0130(9)
The administrative rule that implements ORS 215.283(1)(d) states as follows:

“O)a) To qualtfy for a relative farm help dwelling, a dwelling shall be occupied by
relatives whose assistance in the management and farm use of the existing
commercial farming operation is required by the farm operator. However,
Jarming of a marijuana crop may not be used to demonstrate compliance with the
approval criteria for a relative farm belp dwelling. The farm operator shall continue
to play the predominant role in the management and farm use of the farm. A farm
operator is a person who operates a farm, doing the work and making the day-to-day
decisions about such things as planting, harvesting, feeding and marketing.

(b) A relative farm help dwelling must be located on the same lot or parcel as the
dwelling of the farm operator and must be on real property used for farm use.

Office phone: (458) 210-2845 375 W. 4th Ave,, Suite 205
mreeder@oregonlanduse.com Eugene, Oregon 97401
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Relative Farm Help Dwelling

(c) For the purpose of subsection (a), “relative” means a child, parent, stepparent,
grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew or first
coutsin of the farm operator or the farm operator’s spouse.

(d) Notwithstanding ORS 92.010 to 92.192 or the winimum lot or parcel
requirements under 215.780, if the owner of a dwelling described in this section
obtains construction financing or other financing secured by the dwelling and the
secured party forecloses on the dwelling, the secured party may also foreclose on the
“homesite,” as defined in 308.A4.250, and the foreclosure shall operate as a partition
of the homesite 1o create a new parcel. Prior conditions of approval for the subject land
and dwelling remain in effect.

(¢) For the purpose of subsection (d), "foreclosure" means only those foreclosures that
are excempt from partition under ORS 92.010(9)(a).” (Emphasis mine).

Note that the administrative rule interprets the statute to be available for a certain kind
of farm use — “commercial farming operations” and not just hobby or recreational farming,

C. Local Code Provision — BCC 55.120

The Benton County local code provision that implements state law for Relative Farm
Help Dwellings, BCC 55.120, states in relevant part:

“)B)The dwelling will be located on the same lot or parcel as the dwelling of the
Jarm operator, and occupied by a child, parent, stepparent, grandchild, grandparent,
stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of the farm operator
or the farm operator’s spouse, whose assistance in the management and farm use of
the existing commercial farming operation (not including marijuana) is

required by the farm operator].]” (Emphasis mine).

The local code provision closely tracks the administrative rule in that it requires that
the farm use be a “commercial farming operation” and that the relative’s assistance is “required
by the farm operator”.

d. Purpose of Relative Farm Help Dwellings

The purpose of Statewide Planning Goal 3: Agricultural Landsis to “preserve and maintain
agricultural lands for farm use, consistent with existing and future needs for agricultural products.” OAR
660-015-0000(3). The Benton County Code provisions for Exclusive Farm Use Zones
similatly states in relevant part: “The [EFU] Zone shall preserve and protect lands for continued and
Sfuture commercial agricultural production and related uses.” BCC 55.005(1).

In otdet to have commertcial agricultural production, we need physically capable and
knowledgeable farmers. According to the 2017 Census of Agriculture the average age of the
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Otegon farmet ot rancher is almost 58 years and the average age continues to rise. According
to the Oregon Farm Buteau, the vast majority of farms in Oregon are family owned and
operated (97%). The past work, investment and knowledge of current farmers needs to be
transmitted to future generations of farmers in order for the purpose of Goal 3 to be achieved
in any meaningful fashion. Relative Farm Help Dwellings facilitate the putpose of Goal 3 by
maintaining and preserving agricultural land for current and future needs of Oregonians.
Interpreting the Relative Farm Help Dwelling laws restrictively as County staff does defeats
the purpose of Goal 3 and is not legally defensible.

I1. Response to County Counsel Memorandum

Mr. Croney states: “Petitioner puts forward three bases or its appeal of staff’s denial of a Relative
Farm Help Dwelling. None of the bases a persuasive or correct.” Page 7.1 Mr. Croney’s declaration is
bold but is wrong. You, as the decision maker, are tasked with evaluating the Application, the
ctiteria, state law, and the evidence in the record to determine whether Mr. Croney (or staff)
is cotrect. A fair review of the code criteria, state law, and the evidence presented by the
Applicant, will show that the staff decision should be reversed and the Application approved.

1. “Petitioner’s reliance on concurring opinion is misplaced.”

Mt. Croney makes a big deal about the Applicant relying on a “concutting opinion” in
the Applicant’s September 14, 2022 appeal letter. A more complete evaluation of caselaw will
show that the Applicant’s conclusion that the Application should be approved is correct,
regardless of whether reliance on a concurting opinion is metited or even necessary.

a.  Harland v. Polk County (2003)

In Harland v. Polk County, 44 Or LUBA 420 (2003), LUBA analyzed the “Relative Farm
Help Statute”, currently codified as ORS 215.283(1)(d), and the administrative rule, 660-033-
0130(9). Harland is on point in this case. Because the facts in [arland and the facts in this
case ate so cleatly on point and since Harland addresses the two issues at hand in this case that
I will quote generously from Harland as follows:

“A. Family Member’s Assistance is Required and Farm Owners’
Role Remains Predominant

Petitioner’s challenge to the second and third of the just-noted county conclusions is
based almost entirely on the county’s selection of words in the decision and testimony
that was offered below on petitioner’s behalf that intervenor’s farm is not of sufficient
scale to require full-time or year-round assistance from intervenor’s son.

The county described the son’s assistance as “needed” rather than “required,” and

U All cited page numbets ate to the Planning Commission Packet prepared by staff unless otherwise noted.
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Relative Farm Help Dwelling

described intervenor’s role in the farm operation as “significant involvement,” rather
23

than the ‘predominant role.” In bis second assignment of error, petitioner argues that

this choice of words is fatal.

Although PCZO 136.040(H) requires that the son’s assistance must be “needed,”
and that intervenor must retain the ‘predominant” role, in view of the evidence in the
record, we do not believe the county’s choice of words is significant. There is
certainly evidence in the record that the son’s year-round full-time
help is not essential for the farm to continue operation, and we do
not understand intervenor to argue that it is. However, PCZO
136.040(H) does not require that intervenor establish that the son’s full-time
assistance is required year-round. The applicants identified varied tasks the son is to
perform on the farm and noted that his assistance would be particularly
important during times when intervenor cannot be present. Petitioner
makes no direct challenge o those assertions. As intervenor advances in age,
it is reasonable to expect that those absences might become more
frequent, and the need for the son to assist in the more strenuous
farm tasks would become more pronounced. We conclude that the county’s
[findings are adequate to demonstrate that the son’s assistance is “required” on the

Sfarm, within the meaning of PCZO 136.040(H).

ok

B. The Requirement that Intervenor’s Farm be a Commercial
Farm

The county’s findings explaining why the county concluded that intervenor’s farm is a
commercial farm operation are set ont below:

“The Board [of Commussioners] finds that [it] bas the authority to determine if a
Sfarm operation is a commercial farm operation on a case-by-case basis. The Board [of
Commissioners] conducted a site visit of the subject property on September 11, 2002,
The Board [of Commissioners] reviewed the testimony and other evidence in the record,
The Board [of Commissioners] finds that the definition of farm use’ in PCZO

110.223 includes “[t]he employment of land for the primary purpose of obtaining a
profit in money.” The Board [of Commissioners] finds that the 70.06-acre subject
property was fenced and crossfenced for cattle production. The Board [of
Commissioners] finds that the 70.06-acre subject property, located
within the Exclusive Farm Use Zoning District, pastures between
26 and 70 head of cattle to be bred and sold for profit. The Board
[of Commissioners] finds that a minimum acreage requirement
does not determine whether a farm operation is a commercial farm
operation. In addition, the Board [of Commissioners] finds that an
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acreage requirement is not an applicable criterion for approval of
[a] family farm belp dwelling. Polk County agrees that hay purchased and
later sold by Mr. Woods cannot be counted as farm income, for purposes of the
definition of farm wse. Mr. Woods did clarify in bis testimony that be purchases low-
grade hay for cattle and produces and sells high-grade hay to horse owners. The selling
of the high-grade hay that Mr. Woods produced in farming is a farm use, and, if sold
or used as part of the existing commercial cattle operation, would be part of a
commercial farm operation. The Board [of Commissioners] finds that a minimum
income threshold does not determine if a farm operation is commercial, or if farm belp
is required, and is not a criterion for a family farm belp dwelling. The Board [of
Compmissioners] finds that, based on testimony in the record, there is an existing
exctensive market for purebred and commercial grade cattle. However, considering
marketing strategies and costs of production are not necessary based on the applicable
criteria, and proprietary matters of the applicant. Based on these findings the Board
[of Commissioners] concludes that the 70.06-acre subject property, which pastures
between 26 and 70 bead of cattle to be bred and sold for profit, constitutes a
commercial farm operation].]” Record 199.

There are a number of problems with the above-quoted findings. First, the findings
never define the operative term “commercial farm operation,” and that term could
mean a number of different things. Second, it is unclear whether the county is relying
on leased property, in addition to the 70.06-acre subject property, to conclude that
intervenor’s farm is a commercial farm operation. Third, the findings suggest that the
county may believe that any “farm use,” as the PCZO defines that term, is necessarily
a “commercial farm operation” within the meaning of PCZO 136.040(H). Fourth
the findings make no attemipt to assign a value to the amount of hay that the farm
sells. Finally, the findings reject as irvelevant farm sige and farm income, without
clearly identifying the factors that the county believes are relevant.

As we excplain later in this opinion, to the extent the county’s decision can be read to
find that all farm uses are properly viewed as commercial farm operations, that finding
is ervoncous. Nevertheless, even with that erroneous suggestion and
the other above-noted problems, we reject petitioner’s challenge to
the county’s conclusion that intervenor’s farm qualifies as a
commercial farm operation. At their core, the county’s findings
conclude that a 70-acre farming operation that (1) includes some
additional unspecified number of rented acres of pasture; (2) raises
from 26 to 70 head of cattle, some of which are purebred and some
of which are crossbred; and (3) grows and sells high grade hay is a
commercial farm operation. For the reasons explained below, we
see no error in those core findings or their evidentiary support.

ORS 215.283(1)(e)(A) anthorizes construction of a dwelling on EFU-goned parcels
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to house a relative of the farm operator, where the “operator require [s] the assistance
of the relative in the management of the farm use.” ORS 215.283(1)(e)(A) does not
excpressly require that the farm wuse for which assistance is required must be a
commercial farm. OAR chapter 660, division 33 is the Iand Conservation and
Development Commission’s (ILCDC’s) rule concerning agricultural land. The table
that is associated with OAR 660-033-120 identifies dwellings for relatives as a use
that is allowed subject 1o certain specified standards. One of those specified standards
is OAR 660-033-130(9)(a), which, among other things, requires that the farm use

be an “existing commercial farm operation.”

However, OAR 660-033-130(9)(a) does not explain what it means by “commercial
Sfarm operation” or define that term. The term “commercial farm operation” is also
not defined in the OAR chapter 660, division 33 general definitions at OAR 660-
033-0020. PCZO 136.040(H) essentially duplicates, and clearly was adopted to
implement, OAR 660-033-130(9)(a). PCZO 136.040(H) also does not define the

term “commercial farm operation.”

The term “commercial farm operation™ is ambignons and could have a number of
different meanings. There is no dispute that intervenor’s farm is a “farm use” as ORS
215.203(1) and PZCO 110.223 define that term. The more difficult question is
whether petitioner’s farm use is also properly viewed as a commercial farm operation.

As an initial point, a “commercial farm operation,” is clearly something different from
a “farm use,” as that term is defined at ORS 215.203(2)(a) and 308A.056. Stated
differently, the relatively minor level of agricultural activity that might qualify a
property for preferential agricultural assessment is not necessarily sufficient to gualify
as a commercial farm operation within the meaning of O.AR 660-033-0130(9). The
guestion is how much more or what else is required? LCDCs rule does not provide
a clear answer to that question.

While 1.CDC has not defined “commercial farm operation,” it uses similar concepts
in other places in OAR chapter 660, division 33. For excample, OAR 660-033-
0020(2) provides the following definition of commercial agricultural enterprise:

“(a) ‘Commercial Agricultural Enterprise’ consists of farm operations that will:
“CA) Contribute in a substantial way to the area’s existing agricultural economy; and

“(B) Help maintain agricultural processors and established farm markes.

“(b) When determining whether a farm is part of the commercial agriculiural
enterprise, not only what is produced, but how much and how it is marketed shall be
considered. These are important factors because of the intent of Goal 3 to maintain
the agricultural economy of the state.” OAR 660-033-0020(2)

The term “[c]ommercial [a]gricultural [e]nterprise,” as defined at OAR 660-033-
0020(2) is principally nsed in OAR 660-033-0100, which in relevant part allows
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a county to adopt a minimum parcel sige that is smaller than the statutory minimum
where the smaller parcel is consistent with maintaining the “commercial agricnltural
enterprise” in the county or within an area of the county. Neither OAR 660-033-
0020(2) nor OAR 660-033-0100 bhas a direct bearing on the meaning of
“commercial farm operation” in OAR 660-033-0130(9)(a). The question of
whether a particular parcel size supports a farm operation that contributes fo and
belps maintain the “commercial agricultural enterprise” in the area is similar to the
gutestion of whether a particular farm operation is a “commercial farm operation.”
For that reason we conclude that one way the county could have gone about establishing
that intervenor’s farm operation is a “commercial farm operation,” for purposes of
OAR 660-033-0130(9), would have been to establish that the farm operation (1)
“Iclontributes in a substantial way to the area’s existing agricultural economy, and
(2) “[b]elps maintain agricultural processors and established farm markets.” If the
Jarm is of sufficient scale and productivity 1o satisfy meet those requirements, we believe
the farm could clearly be viewed as a commercial farm operation.”

However, because LCDC did not define the term “commercial farm operation” in
OAR 660-033-0130(9) or draft the rule to expressly provide that only those farm
operations that make up the county’s “[clommercial [agricultural [e[nterprise are
eligible for a family farm help dwelling, we do not believe it is appropriate to assume
that 1.CDC intended to require that county’s derive a definition of “commercial farm
operation” from OAR 660-033-0020(2). Rather, we conclude that I.CDC
intended 1o allow the county some discretion in  distinguishing “hobby” or
“recreational” farms from those farms that rise to the level of a commercial farm
operation. If LCDC did not intend that connty have such discretion, the rule can
easily be amended 10 add a definition of commercial farm operation that eliminates
that discretion.

While 26 to 70 cattle is not a large cattle operation, a reasonable
person could conclude, as the county apparently did, that a cattle
operation of that size with both purebred and crossbred cattle is
more than a bobby associated with a rural residence. Although we
know from the record that intervenor’s wife works off the farm and we do not know
from the record how much income intervenor derives from the farm, the tax service
letter that intervenor submitted is substantial evidence that all of intervenor’s income
is derived from the farm. While it is a reasonably close question, we conclude the
county’s findings are sufficient to establish that intervenor’s farm wuse is also a
“Commercial farm operation,” as that term is used in OAR 660-033-0130(9) and
PCZO 136.040(H).

The first, second and third assignments of error are denied.” Harland, supra, 44 Ot
LUBA at 428-435.
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As cited above, LUBA, in Harland, determined that thete is no one set formula for
determining what constitutes a “commercial agricultural operation”. But the facts in Harland
are similar to this Application. In Harland, LUBA rejected petitioner’s arguments that are
being advanced by County Counsel.

In addition, LUBA detetmined that “requited” does not mean “needed”. LUBA
exptessly rejected the argument being advanced by the County in this case.

b.  Louks v. Jackson County

The County cites Louks v. Jackson County, 28 Or LUBA 501 (1995) to suppott its
etroneous conclusion that “requites” means “absolutely necessary”. Such reliance on Louks
is in error. Louks is not a relevant case and does not suppott the County’s position. It also
contradicts Harland, which is a later-issued opinion and interprets the precises statute at issue.
Impottantly, the Jackson County code provision at issue in Lowks uses the word “necessaty”.
Howevet, “necessary” is not used in the Relative Farm Help Dwelling statute, rule or Benton
County code. The Staff Repott, page 5, footnote 6, etrs when it states that ORS 215.283(d)
uses the term “necessaty”’; it does not. There is no reason to look to the dictionaty definition
of “necessary” when the term “requited” is used in the statute, rule and code provision.

The County etts when it substitutes the text of the statute, rule and code provision for
another word. ORS 174.010 (coutts may “not [] insert what has been omitted, or omit what
has been inserted”). To do so violates the separation of powers doctrine. Szaze v. Linder (In re
Linder), 177 Or App 715, 717 (2001) (“[A]dding what the legislature omitted requires coutts
to engage in policy making that is mote appropriately left to the legislature.”). If the legislature,
LCDC, and/ot the Benton County Board of Commissioners wished to make obtaining a
Relative Farm Help Dwelling as stringent as suggested by County staff, it could have used the
more limiting “necessary” (which can be defined as “absolutely required”) but it did not.

c. Richards v. Jefferson County

In Richards v. Jackson County, 77 Or LUBA 152, 160-163 (2018), LUBA discussed
whethet the physical limitations of the farm operator could be used to justify the “required”
standard for a Relative Farm Help Dwelling. LUBA’s opinion in Réchards can fairly be read to
hold that the physical limitations of the farm operator may be a factor in determining whether
assistance is “required”. Cettainly, the age of the farm operator is an important considetation
in determining whether farm help is requited for the cutrent and future operations of the
commetcial agricultural enterprise.

2. “The Word ‘Required’ is not Ambiguous.”

County counsel ettoneously states that the term “required” is not ambiguous, but then
states: ‘Staff interpreted the word ‘required’ by looking to both the Merriam-Webster and Cambridge
Dictionaries for the definition.” Page 8. Itis unclear to me why the County would argue that the
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term “requited” is unambiguous, but then feel the need to tutn to two different dictionaties
to assist in coming up with an interpretation. Furthermore, as I noted in my previous letter,
the County failed to consult Webster’s Third New International Dictionary (which is the preferred
dictionatry of Otegon coutts).2  Webster’s Third New International Dictionary, page 1929, defines
“requite” as follows: “1 obs : to ask, request, or desire (a person to do something... and 3 & : fo call for
as suitable or appropriate in a particular case.” These two definitions are much more expansive and
not as restrictive as is suggested by County staff.

In any case, the fact is that the term is ambiguous and is therefore not to be used in
denying the Application because such application of an ambiguous term is the imposition of
a standard that is not clear and objective. See “Part 37 below.

However, the thrust of Mr. Croney’s atgument here is that the County somehow is
entitled to broad defetence by LUBA and the Courts putsuant to Szporen v. City of Medford, 349
Ot 247 (2010). Page 8. Mr. Croney is absolutely incorrect. LUBA and the Courts will not
grant any deference to staff’s interpretation for the following reasons.

First, Siporen. deference applies only to the interpretation made by the local
govetnment’s governing body (i.e. the Board of Commissioners) and not County staff, counsel
ot planning commission. Hulme v. City of Eugene, 299 Ot App 76 (2019), fn. 1 (citing Se/lwood-
Moreland Improv. League v. City of Portland, 262. Or App 9, 16-17 (2014)).3

Next, Siporen defetence is granted in the governing body’s plausible interpretation of
its own land use tegulations; deference is not granted when interpreting local code that merely
implements state law — which is the case here.

Lastly, Siporen deference is granted only to “plausible” intetpretations that are not
inconsistent with the text ot putposes of the provision in question and after using the
intetpretive ptinciples of Oregon caselaw. Here, even if County counsel’s and staff’s
intetpretation of the term “required” is plausible in the abstract, it is not plausible when it is
inconsistent with the “exptess language” or inconsistent with the purposes ot policies
undetpinning the regulations. Siporen, supra, 349 Or at 259, Mark Latham Excavation, Inc. v.
Deschutes County, 250 Ot App 543, 552-553 (2012). In Mark Latham Excavation, Inc. the Court
of Appeals stated:

“Whether a local government’s interpretation is ‘inconsistent with the express
language’ of its own land use regulations ‘depends on whether the interprefation is
plausible, given the interpretive principles that ordinarily apply to the construction of
ordinances under the rules of PGE as modified by State v. Gaines, 346 Or 160,

2 Se¢ Dearborn v. Real Estate Agency, 334 Or 493, 502 1 6 (2002), overruled in part, 337 Or 309 (2004).

3 Siporen deference applies to LUBA and the courts’ review of a local governing body’s decision. Szporen does not stand
for the proposition that the local government should not correctly interpret local code. The standard for review by the
Planning Commission is not whethet the interpretation is “plausible” but whether it is the correct interpretation.
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171-2 [(2009)]. ..”” (Emphasis mine).

While Siporen deference provides local governing bodies somewhat wide discretion to
choose plausible interpretations in some circumstances, those circumstances do not apply
hete. The County should seck to interpret the law in the correct manner regardless of the
deference (if any) given by reviewing bodies. Mr. Croney’s statement on page 8 that reads:
“Thus, as long as staffs’ interpretation of its development code is plausible, that interpretation is legal and will
be given significant deference.” is simply wrong. Neither LUBA, nor the courts, will grant any
deference to staffs’ interpretation, even if it is adopted by the Planning Commission.

3. “Approval Standards Must be Clear and Objective.”

While Mt. Croney agtees with the Applicant that the County must only apply approval
standards that are cleatr and objective (page 9), he errs when he opines that the County
standatds are both “clear and objective.” He states:

“LLUBA has provided clear guidance on how to interpret, and apply that phrase. As
previously cited above, staff used the definition of ‘commercial agricultural enterprise’
in OAR 660-033-0020(2)(a) 1o interpret that phrase. LUBA has affirmed that
method of interpretation because the definition in the administrative rule is clear and
objective. Richards, 79 Or LUBA at 177 fn. 4.”

LUBA did not come close to providing “cleat guidance” that is clear and objective.
Metely because LUBA provided multiple possible paths to finding that a particular farming
opetation could be considered a “commercial agricultural enterprise” does not mean that the
guidance is clear or that the potential paths are clear and objective. In Richards, supra, 79 Or
LUBA at 179-80, LUBA states:

“Collectively, the above-guoted findings fall far short of establishing that the DuPont’s
Jfarm operation is a “commercial farming operation.” It is difficult to fault the county
Jor the paucity of its analysis, given that the Land Conservation and Development
Commission (LCDC) has not seen fit to provide any definition or guidance on what
constitutes a “commercial farming operation” for purposes of OAR 660-033-
0130(9). Nonetheless, it is the county’s obligation, when addressing an application
Jfor a relative farm help dwelling under OAR 660-033-0130(9), to attempt to
articulate the thresholds that separate a “commercial” from a
noncommercial farming operation. Because it is an undefined term,
counties have some discretion to determine the thresholds for a

“commercial farming operation” as applied within the county or
within a particular local area or agricultural sector. Harland, 44 Or
LUBA ar 435. If the county chooses not to employ one of the “safe
harbors” discussed above at n 4, the county has no choice but to
determine those thresholds in the first instance. That determination
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will necessarily constitute a mixed question of fact and law, subject
to LUBA’s review for legal error and evidentiary sufficiency.

We understand the county to request that if LUBA remands for more adequate
Jindings regarding the “commercial farming operation” element of OAR 660-033-
0130(9), LUBA should provide what guidance it can to the county. We can do
so only in a limited and abstract manner, as many of the predicate
findings are necessarily factual in nature. However, as our
discussion above indicates, we believe that, as a legal matter, what
distinguishes an existing ““commercial” farming operation from its
noncommercial counterparts is largely a matter of scale and
intensity. Roughly speaking, we believe a commercial farming
operation is one that is of sufficient scale and intensity that would
induce and require a reasonable farmer to devote the majority of

his or her working bours to operating a farm on the subject

property.” (Emphasis mine).

As noted in Richards, supra above, LUBA has already determined that the Relative Farm
Help Dwelling Administrative Rule (and any local code provision that implements the RFHD
OAR) is not cleat and objective. LUBA states in Harland:

“There are a number of problems with the above-guoted findings. First, the findings
never define the operative term ‘commercial farm operation,’ and that term could
mean a number of different things... The term ‘ommercial farm operation’

is ambignous and could have a number of different meanings.”
(Emphasis mine).

Harland further states: “Rather, we conclude that LCDC intended to allow the county some
discretion in distinguishing ‘hobby’ or ‘recreational’ farms from those farms that rise to the level of a
commercial farm operation.” (Emphasis mine).

If the County must use discretion, the standard is not clear and objective. As an
example, a standard that says a dwelling may not be located on Class III soil is clear and
objective while a standard that says a dwelling must be located on the land “least suitable for
farming” requires the exercise of discretion and is therefore not clear and objective. To apply
the challenged terms in the present case, the County must exercise discretion in determining
when the farm assistance is “required”. As such, the challenged terms are neither clear nor
objective. The County’s reliance on Roberts does not support its interpretation. Roberts stands
for the unremarkable proposition that one cannot determine that a term is ambiguous by
viewing it in isolation; rathet, the term must be viewed in the context of the provision being
interpreted. The County has not cited to any context within the County’s code, administrative
tule or state statute implemented by the Code which renders those terms either clear or
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44 Or LUBA 420 (Or Luba), 2003 WL 22505023
Land Use Board of Appeals
State of Oregon

RON HARLAND, Petitioner,
vs.
POLK COUNTY, Respondent,
and
CHAD WOODS AND BONNIE WOODS, Intervenors-Respondent.

LUBA No. 2002-149
AFFIRMED April 21, 2003

*420 Appeal from Polk County.

%%] Mark Trick, Dallas, filed the petition for review and argued on behalf of petitioner. With him on the brief was Shetterly,
Irick and Shetterly.

David Doyle, County Counsel, Dallas, filed a response brief and argued on behalf of respondent.

Chad Woods, Dallas, filed a response brief and argued on his own behalf.

HOLSTUN, Board Member; BASSHAM, Board Chair; BRIGGS, Board Member, participated in the decision.

1. 3.2.2 EFU Statute/Ordinances - Farm Uses - Farm Dwellings.

A local code provision that was adopted to implement the OAR 660-033-0130(9) authorization for family farm help
dwellings does not require that an applicant establish that the relative’s assistance is required year-round or full-time. Where
an applicant identifies varied tasks that the relative will perform and takes the position that the relative’s assistance will be
particularly needed during times when the only farm operator cannot be present, the applicant adequately establishes that the
relatives assistance is “required” under the code.

2. 3.2.2 EFU Statute/Ordinances - Farm Uses - Farm Dwellings.

The question of whether a particular farm parcel size supports a farm operation that contributes to and helps maintain the
“commercial agricultural enterprise” in the area, within the meaning of OAR 660-033-0020(2) and 660-033-0100, is similar
to the question of whether a particular farm operation is a “commercial farm operation” under OAR 660-033-0130(9).
Therefore, a county could require that an applicant for a family farm help dwelling on a commercial farm operation must
establish that the farm operation “(1) “[c]ontributes in a substantial way to the area’s existing agricultural economy, and (2)
“[h]elps maintain agricultural processors and established farm markets.”

3.3.2.2 EFU Statute/Ordinances - Farm Uses - Farm Dwellings.

Because LCDC did not define the term “commercial farm operation” in OAR 660-033-0130(9) or draft the rule to expressly
provide that only those farm operations that make up the county’s “[c]Jommercial [a]gricultural [e]nterprise” are eligible for a
family farm help dwelling, it is not appropriate to assume that LCDC intended to require that county’s derive a definition of
“commercial farm operation” from OAR 660-033-0020(2). Rather, LCDC intended to allow the county some discretion in
distinguishing “hobby” or “recreational” farms from those farms that rise to the level of a commercial farm operation.

4. 3.2.2 EFU Statute/Ordinances - Farm Uses - Farm Dwellings.

A cattle operation with from 26 to 70 head of purebred and crossbred cattle is not a large cattle operation, but a county does
not err in concluding that such a cattle operation is a “commercial farm operation,” within the meaning of OAR
660-033-0130(9) and implementing local code provisions, where the cattle operation provides the sole source of taxable

income for the farm operator.

**2 Opinion by Holstun.

~
[
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NATURE OF THE DECISION

Petitioner appeals a county decision that approves a family farm help dwelling on a 70-acre parcel that is zoned Exclusive
Farm Use (EFU).

FACTS

Family farm help dwellings are authorized by Polk County Zoning Ordinance (PCZ0) 136.040(H)." An *422 applicant for a
family farm help dwelling under PCZO 136.040(H) must demonstrate that the farm is a “commercial farm operation” and
that the relative’s assistance on the farm is “required.” Intervenor Chad Woods was the applicant below.? That application
includes the following description of the proposal:

“The dwelling will be the residence of one of our sons or daughters.

“A second [on-site] dwelling is required to assist in the feeding, health care, calving, and security of our beef cattle herd. We
have as many as seventy head of cattle on the place which requires a management presence. In addition, the family member
will be involved in haying operations and marketing of farm production.

“The farm has been [our] primary residence for 15 years. The farm has been used for cattle, dairy and hay *423 production
since the 1800’s. The original buildings were replaced by a new house, barn, and outbuildings in 1925. We have been
working with the Federal Farm Services Office to develop a farm use plan that meets production needs and lessens the farm
operation’s impact on water quality. Part of this plan is to build new livestock wintering and feeding areas, and cross fence
the property. We want to build a new residence closer to these areas and use existing farm buildings for hay storage. We
would like to keep the existing residence for our son to live in on site to help with the feeding and care of the cattle. We

would live in the new residence.” Record 173-174.

The planning director approved intervenor’s application on June 12, 2002.

Petitioner appealed the planning director’s decision to the board of county commissioners on June 21, 2002. On July 5, 2002,
intervenor submitted an additional statement in support of his application in which he makes the following representations:
“This farm is a for profit, family farm operation. The farm consists of 70 acres owned by us and another 68 acres leased, used
for purebred and commercial grade cattle production. In addition we rent pasture and hay ground on short term as needed
basis. We also sell hay to feed stores, stables, and private individuals.

“My [son Nathan’s] help is needed on the farm. My other children would like to help on the farm, but at this time Nathan is
the one seeking to pursue a career in agriculture. At this time we have 36 [purebred] and 34 commercial [crossbred] cattle. I
need help in the following [tasks]: [vaccinations], castrations, herding, calving, moving livestock panels, heat detection for
artificial insemination, feeding and checking cattle and watching things when I need to be absent overnight. In addition, I
need his help when picking up hay out of the field, using the hay elevator to place hay in barns, make hay deliveries to
customers and the maintenance of pasture and hay ground. We are also expanding our [purebred] and hay operation. I need
Nathan’s on-farm help. I will be responsible for the management and day to day operation of the farm.” Record 132,

**3 %424 On July 24, 2002, petitioner’s attorney sent a letter to intervenor requesting information. Petitioner’s attorney
advised intervenor that if the requested information was not provided, he would: “inform the Board of Commissioners of this
fact and argue that the reason [intervenor] did not produce the information is that it either did not exist or is adverse to
[intervenor], because failure to produce evidence can create a presumption that the evidence is harmful. Record 128. The

specific requests in the July 24, 2002 letter are set out below:
“]. If your application is granted, will you Mr. Woods, or your son, work for pay anywhere other than on your farm? Will

your son be paid wages from you? If so, how much?

«2. How much time is your son currently spending working on your farm?

“3. In your May 22, written explanation you make reference to IRS Form 1040 and Schedule F. Please provide copies of
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those documents. Please feel free to blackout information set forth in those documents not directly related to the farming
operation.

“4. Your July 5, [2002] written explanation states that you have 36 purebred cattle. Please provide copies of the registrations
for those purebred cattle and copies of the documents that must accompany the sale of purebred cattle for any such cattle you
have sold from or purchased for your farm.

“[5] Please send me a copy of the lease for the 68 acres you indicated in your July 5, [2002] statement that you lease. If you
do not have a written lease, please provide a copy of your check for each lease payment you have made for [those] 68 acres.
The same request is made for the pasture and hay ground you indicated you rent on a short-term as needed basis, either for a
copy of the lease or copies of your checks for each lease payment you have made for those properties.

*425 “[6] Copies of the receipts and/or invoices for all hay you sold in 2001 and 2002 to feed stores, stables, and private
individuals.

“[7] How many calves [do] you expect to be produced, on average, from your 70 head of cattle?” Record 128-129.

Intervenor responded to petitioner’s attorney’s July 24, 2002 letter with a July 27, 2002 letter in which he contends that
petitioner’s attorney has a conflict of interest because the attorney’s law firm represented intervenor on a variety of matters in
the past, including legal work in 2001 concerning the subject 70 acres. Record 118. Intervenor has not directly responded
further to petitioner’s attorney. Intervenor instead submitted a number of letters directly to the county in support of his
application. One of those letters from a tax service states:

“We have filed Mr. and Mrs. Woods’ tax returns for the past several years and Mr. Woods’ income has been listed only on
Schedule F of the Federal Tax Forms 1040.” Record 78.

Two other letters indicate the author of the letter purchased grass, hay, alfalfa, or straw from intervenor.* Four other letters
state that in the past intervenor sold cattle to, purchased cattle from, or both sold cattle to and purchased cattle from the
authors of the letters.’ Record *426 82-85. Finally, intervenor submitted what appears to be a confidential National
Agricultural Statistics Service form in which intervenor estimates the number of tons of alfalfa and all other hay he harvested
in calendar year 2001 and sold between July 1, 2001 and June 30, 2002. Record 80.¢

#%4 Petitioner’s attorney sent a second letter to intervenor on August 27, 2002. In that letter he first explains his view that his
representation of petitioner does not constitute a violation of Oregon State Bar ethical rules. The letter repeats the earlier
request for a copy of intervenor’s IRS Form 1040 Schedule F and for a copy of the leases for any leased farm property. In
addition the letter asks intervenor to identify the source of the hay referenced in the letters noted above and requests
documentation of the amount of hay produced on the 70 acres in 2001 and 2002.”

Petitioner’s attorney submitted both the July 24, 2002 and August 27, 2002 letters into the record at the *427 September 25,
2002 board of county commissioners® hearing in this matter. Petitioner’s attorney also submitted testimony by a county cattle
and hay farmer, who took the position that intervenor’s farm is not a “commercial farm operation” and that the son’s
assistance is “not required.” Record 68-69. Petitioner also submitted a letter from an Oregon State University Extension
Service employee who opined, based on information that petitioner supplied, that “year round” “on the premises” help for a
farm of the scale of intervenor’s “is not typical.” Record 67.* Finally, petitioner submitted a letter and a neighbor submitted a
letter in which they state that for the past 12 to 15 years intervenor raised no hay on the 70 acres and has done a poor job of
tending the pasture and the cows on the 70 acres. Record 74-75.

In response to the above, intervenor submitted a four-page letter. In part, that letter responds in kind to criticisms of
intervenor’s past management practices, pointing out that some of those who criticized intervenor have also had similar
problems with their farm operations. Record 45-48. The letter also argues that the significant improvements that have been
made recently on the 70 acres are at least partially attributable to their son’s help, which intervenor contends supports his
request for approval of the family farm help dwelling. Record 46. The letter also notes that intervenor hopes to replace some
or all of their crossbred cattle with purebred cattle, which require more hours of labor. In response to questions raised about
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whether intervenor actually has 70 head of cattle, the letter explains:
“On July 25, 2002, [a] county [planner] made an on-farm visit taking photos. | did not know he was looking for total numbers

of cattle. He photographed 26 of the 40 *428 cows that were on this property at that time. The cows were dispersed and some
were out of sight in shaded areas and barns. The other 30 cattle were on rented pasture. In answer to [petitioner’s attorney’s]
question, ‘WHERE’S THE BEEF?’ we found it difficult to line all the cattle up for a group photo.” Record 48.

The board of commissioners’ decision approving the application concludes that intervenor’s farm is a “commercial farm
operation.” Record 199. The decision describes the farm as including 26 to 70 head of cattle and describe those cattle as
being made up of “36 purebred cattle and 34 commercial crossbred cattle.” Id. The board of commissioners found that
intervenor “identified a need for help with the existing farming practices that would require assistance in the future.” Id. This

appeal followed.
FIRST, SECOND AND THIRD ASSIGNMENTS OF ERROR

%5 In his first, second and third assignments of error, petitioner challenges the board of county commissioners’ conclusions
that three of the requirements of PCZO 136.040(H) are met. Specifically, petitioner challenges the county’s conclusions that
(1) intervenor’s farm is a “commercial farm operation,” (2) intervenor’s son’s assistance is required on the farm, and (3)
intervenor will “continue to play the predominant role in the management and use of the farm.” Petitioner contends that those
conclusions are inadequately explained in the decision and are not supported by substantial evidence.

A. Family Member’s Assistance is Required and Farm Owners’ Role Remains Predominant

Petitioner’s challenge to the second and third of the just-noted county conclusions is based almost entirely on the county’s
selection of words in the decision and testimony that was offered below on petitioner’s behalf that intervenor’s farm is not of
sufficient scale to require full-time or year-round assistance from intervenor’s son.

The county described the son’s assistance as “needed” rather than “required,” and described intervenor’s role in the farm
operation as “significant involvement,” *429 rather than the “predominant role.” In his second assignment of error,
petitioner argues that this choice of words is fatal.

1 Although PCZO 136.040(H) requires that the son’s assistance must be “needed,” and that intervenor must retain the
“predominant” role, in view of the evidence in the record, we do not believe the county’s choice of words is significant.
There is certainly evidence in the record that the son’s year-round full-time help is not essential for the farm to continue
operation, and we do not understand intervenor to argue that it is. However, PCZO 136.040(H) does not require that
intervenor establish that the son’s full-time assistance is required year-round. The applicants identified varied tasks the son is
to perform on the farm and noted that his assistance would be particularly important during times when intervenor cannot be
present. Petitioner makes no direct challenge to those assertions. As intervenor advances in age, it is reasonable to expect that
those absences might become more frequent, and the need for the son to assist in the more strenuous farm tasks would
become more pronounced. We conclude that the county’s findings are adequate to demonstrate that the son’s assistance is
“required” on the farm, within the meaning of PCZO 136.040(H)..

The county’s finding that intervenor will retain “significant involvement in the farm operation” is conclusory and is not the
same as a finding that the intervenor will play “the predominant role in the management and use of the farm,” which is what
PCZO 136.040(H) requires. However, petitioner cites nothing in the record that even remotely suggests that intervenor will
not continue to be predominantly responsible for running the farm or that his son’s role will be anything more than a

secondary role.

#%6 The second assignment of error and the parts of the first and third assignments of error that challenge the evidentiary
basis of the county’s decision regarding whether intervenor’s son’s assistance is required and whether intervenor will
continue to be predominantly responsible for running the farm are denied.

*430 B. The Requirement that Intervenor’s Farm be a Commercial Farm
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The county’s findings explaining why the county concluded that intervenor’s farm is a commercial farm operation are set out
below:

“The Board [of Commissioners] finds that [it] has the authority to determine if a farm operation is a commercial farm
operation on a case-by-case basis. The Board [of Commissioners] conducted a site visit of the subject property on September
11, 2002. The Board [of Commissioners] reviewed the testimony and other evidence in the record. The Board [of
Commissioners] finds that the definition of ‘farm use’ in PCZO 110.223 includes ‘[t]he employment of land for the primary
purpose of obtaining a profit in money.” The Board [of Commissioners] finds that the 70.06-acre subject property was fenced
and cross-fenced for cattle production. The Board [of Commissioners] finds that the 70.06-acre subject property, located
within the Exclusive Farm Use Zoning District, pastures between 26 and 70 head of cattle to be bred and sold for profit. The
Board [of Commissioners] finds that a minimum acreage requirement does not determine whether a farm operation is a
commercial farm operation. In addition, the Board {of Commissioners] finds that an acreage requirement is not an applicable
criterion for approval of [a] family farm help dwelling. Polk County agrees that hay purchased and later sold by Mr. Woods
cannot be counted as farm income, for purposes of the definition of farm use. Mr. Woods did clarify in his testimony that he
purchases low-grade hay for cattle and produces and sells high-grade hay to horse owners. The selling of the high-grade hay
that Mr. Woods produced in farming is a farm use, and, if sold or used as part of the existing commercial cattle operation,
would be part of a commercial farm operation. The Board [of Commissioners] finds that a minimum income threshold does
not determine if a farm operation is commercial, or if farm help is required, and is not a criterion for a family farm help
dwelling. The Board [of Commissioners] finds that, based on testimony in the record, there is an existing extensive market
for purebred and commercial grade cattle. However, considering marketing strategies and costs of production are not
necessary based on the applicable criteria, and proprietary matters of the *431 applicant. Based on these findings the Board
[of Commissioners] concludes that the 70.06-acre subject property, which pastures between 26 and 70 head of cattle to be
bred and sold for profit, constitutes a commercial farm operation[.]” Record 199.

#%7 There are a number of problems with the above-quoted findings. First, the findings never define the operative term
“commercial farm operation,” and that term could mean a number of different things. Second, it is unclear whether the
county is relying on leased property, in addition to the 70.06-acre subject property, to conclude that intervenor’s farm is a
commercial farm operation. Third, the findings suggest that the county may believe that any “farm use,” as the PCZO defines
that term, is necessarily a “commercial farm operation” within the meaning of PCZO 136.040(H). Fourth the findings make
no attempt to assign a value to the amount of hay that the farm sells. Finally, the findings reject as irrelevant farm size and
farm income, without clearly identifying the factors that the county believes are relevant.

As we explain later in this opinion, to the extent the county’s decision can be read to find that all farm uses are properly
viewed as commercial farm operations, that finding is erroneous. Nevertheless, even with that erroneous suggestion and the
other above-noted problems, we reject petitioner’s challenge to the county’s conclusion that intervenor’s farm qualifies as a
commercial farm operation. At their core, the county’s findings conclude that a 70-acre farming operation that (1) includes
some additional unspecified number of rented acres of pasture; (2) raises from 26 to 70 head of cattle, some of which are
purebred and some of which are crossbred; and (3) grows and sells high grade hay is a commercial farm operation. For the
reasons explained below, we see no error in those core findings or their evidentiary support.

ORS 215.283(1)(e)(A) authorizes construction of a dwelling on EFU-zoned parcels to house a relative of the farm operator,
where the “operator require [s] the assistance of the relative in the management of the farm *432 use.” ORS
215.283(1)(e)(A) does not expressly require that the farm use for which assistance is required must be a commercial farm.
OAR chapter 660, division 33 is the Land Conservation and Development Commission’s (LCDC’s) rule concerning
agricultural land. The table that is associated with OAR 660-033-120 identifies dwellings for relatives as a use that is allowed
subject to certain specified standards. One of those specified standards is OAR 660-033-130(9)(a), which, among other
things, requires that the farm use be an “existing commercial farm operation.”"

However, OAR 660-033-130(9)(a) does not explain what it means by “commercial farm operation” or define that term. The
term “commercial farm operation” is also not defined in the OAR chapter 660, division 33 general definitions at OAR
660-033-0020. PCZO 136.040(H) essentially duplicates, and clearly was adopted to implement, OAR 660-033-130(9)(a).
PCZO 136.040(H) also does not define the term “commercial farm operation.”

#*8 The term “commercial farm operation” is ambiguous and could have a number of different meanings. There is *433 no
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dispute that intervenor’s farm is a “farm use” as ORS 215.203(1) and PZCO 110.223 define that term." The more difficult
question is whether petitioner’s farm use is also properly viewed as a commercial farm operation. As an initial point, a
“commercial farm operation,” is clearly something different from a “farm use,” as that term is defined at ORS 215.203(2)(a)
and 308A.056. Stated differently, the relatively minor level of agricultural activity that might qualify a property for
preferential agricultural assessment is not necessarily sufficient to qualify as a commercial farm operation within the meaning
of OAR 660-033-0130(9). The question is how much more or what else is required? LCDC’s rule does not provide a clear

answer to that question.

While LCDC has not defined “commercial farm operation,” it uses similar concepts in other places in OAR chapter 660,
division 33. For example, OAR 660-033-0020(2) provides the following definition of commercial agricultural enterprise:

“(a) ‘Commercial Agricultural Enterprise’ consists of farm operations that will:

“(A) Contribute in a substantial way to the area’s existing agricultural economy; and

“(B) Help maintain agricultural processors and established farm markets.

“(b) When determining whether a farm is part of the commercial agricultural enterprise, not only what is produced, but how
much and how it is marketed shall be considered. These are *434 important factors because of the intent of Goal 3 to

maintain the agricultural economy of the state.” OAR 660-033-0020(2)

3 The term “[c]Jommercial [a]gricultural [e]nterprise,” as defined at OAR 660-033-0020(2) is principally used in OAR
660-033-0100, which in relevant part allows a county to adopt a minimum parcel size that is smaller than the statutory
minimum where the smaller parcel is consistent with maintaining the “commercial agricultural enterprise” in the county or
within an area of the county. Neither OAR 660-033-0020(2) nor OAR 660-033-0100 has a direct bearing on the meaning of
“commercial farm operation” in OAR 660-033-0130(9)(a). The question of whether a particular parcel size supports a farm
operation that contributes to and helps maintain the “commercial agricultural enterprise” in the area is similar to the question
of whether a particular farm operation is a “commercial farm operation.” For that reason we conclude that one way the
county could have gone about establishing that intervenor’s farm operation is a “commercial farm operation,” for purposes of
OAR 660-033-0130(9), would have been to establish that the farm operation (1) “[c]ontributes in a substantial way to the
area’s existing agricultural economy, and (2) “[h]elps maintain agricultural processors and established farm markets.” If the
farm is of sufficient scale and productivity to satisfy meet those requirements, we believe the farm could clearly be viewed as

a commercial farm operation.”"?

#%9 3 However, because LCDC did not define the term “commercial farm operation” in OAR 660-033-0130(9) or draft the
rule to expressly provide that only those farm operations that make up the county’s “[c]Jommercial [a]gricultural [e]nterprise
are eligible for a family farm help *435 dwelling, we do not believe it is appropriate to assume that LCDC intended to
require that county’s derive a definition of “commercial farm operation” from OAR 660-033-0020(2)." Rather, we conclude
that LCDC intended to allow the county some discretion in distinguishing “hobby” or “ recreational” farms from those farms
that rise to the level of a commercial farm operation, If LCDC did not intend that county have such discretion, the rule can
easily be amended to add a definition of commercial farm operation that eliminates that discretion.

4 While 26 to 70 cattle is not a large cattle operation, a reasonable person could conclude, as the county apparently did, that a
cattle operation of that size with both purebred and crossbred cattle is more than a hobby associated with a rural residence.
Although we know from the record that intervenor’s wife works off the farm and we do not know from the record how much
income intervenor derives from the farm, the tax service letter that intervenor submitted is substantial evidence that all of
intervenor’s income is derived from the farm.™ While it is a reasonably close question, we conclude the county’s findings are
sufficient to establish that intervenor’s farm use is also a “commercial farm operation,” as that term is used in OAR

660-033-0130(9) and PCZO 136.040(H).
The first, second and third assignments of error are denied.

FOURTH ASSIGNMENT OF ERROR
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Petitioner’s fourth assignment of error is unclear. Petitioner appears to challenge the following county *436 finding, which
appears in the earlier more extensive quotation of the county’s findings addressing the “commercial farm operation”
requirement:

“The Board finds that the definition of ‘farm use’ in PCZO 110.223 includes ‘[t]he employment of land for the primary

purpose of obtaining a profit in money.”"

Petitioner argues the county erred by applying the PCZO 110.223 definition of “farm use” in determining whether
intervenor’s farm qualifies as a “commercial farm operation” without listing PCZO 110.223 as an applicable criterion.
Petitioner complains that he was given no prior notice that the county apply that definition and that PCZO 110.223 is
addressed for the first time in the board of county commissioner’s final decision.

The legal significance of the county’s finding that intervenor’s farm is a farm use is far from clear. As we have already
explained, if the finding is read to say that all farm uses are also “commercial farm operations,” within the meaning of PCZO
136.040(H), the finding is clearly erroneous. However, we do not read the county’s decision to adopt that position. The
county simply found that intervenor’s farm qualifies as a farm use. Although petitioner clearly disputes the county’s
conclusion that intervenor’s farm is a “commercial farm operation,” we do not understand petitioner to dispute that
intervenor’s farm is a “farm use,” as PCZO 110.223 and ORS 215.203(2)(a) define that term. The finding that intervenot’s
farm is a “farm use” has little bearing on whether intervenor’s farm is a “commercial farm operation.” The county goes on to
describe the farm and ultimately concludes that it has characteristics that make it a commercial farm. We do not understand
the county to have relied exclusively or predominantly on the fact that intervenor’s farm is a “farm use,” as that term is
defined by PCZO 110.223 , in concluding that intervenor’s farm is a commercial farm operation. We conclude that the
county’s failure to provide *437 prior notice that it would apply PCZO 110.223 to determine whether intervenor’s farm

qualifies as a farm use, provides no basis for remand.
*%10 The fourth assignment of error is denied.
The county’s decision is affirmed.

Footnotes

! Family farm help dwellings are authorized by statute (ORS 215.283(1)(e)(A)), administrative rule (OAR
660-033-0120 and 660-033-0130(9)) and county zoning ordinance (PCZO 136.040(H)). We set out the statutory and
administrative rule language later in this opinion. PCZO 136.040(H) provides:

“Dwelling for Family Farm Help [OAR 660-33-120 and 660-33-130(9)]. A dwelling for family farm help may be
authorized, on the same lot or parcel as the dwelling of the farm operator, where the dwelling will be occupied by a
relative of the farm operator whose assistance in the management and farm use of the existing commercial farm
operation is required by the farm operator. The farm operator shall continue to play the predominant role in the
management and use of the farm. A farm operator is a person who operates a farm, doing the work and making the
day-to-day decisions about such things as planting, harvesting, feeding and marketing. As defined in ORS
215.283[(1) (e)(A)], relative means grandparent, grandchild, parent, child, brother or sister of the farm operator, or the
farm operator’s spouse, whose assistance in the management of the farm use is or will be required by the farm
operator.” (Emphasis added; bracketed reference to administrative rules in original).

2 Intervenor Bonnie Woods did not submit a brief or sign the brief that was submitted by intervenor Chad Woods. All
references in this appeal to intervenor are to intervenor Chad Woods.
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Internal Revenue Service (IRS) Form 1040, Schedule F is entitled “Profit or Loss from Farming.” We understand the
tax service letter to take the position that the farm was Mr. Woods’s exclusive source of income “for the past several
years.” The tax service letter does not disclose the amount of that income. Apparently Mrs. Woods works at a
hospital, and this nonfarm employment is her sole source of income.

One of those letters from “the Feed Store” states intervenor has been its “sole provider of grass hay, alfalfa, and straw
since 1999.” Record 79. That letter does not indicate how much hay, alfalfa and straw the Feed Store purchased from
intervenor. The other letter states intervenor supplied six tons of hay per month to a horse farm. Record 81.

The letter at Record 82 states “[iln [M]arch of 2002 [intervenor] purchased all of my registered calves and yearling
heifer calves.” That letter does not state how many cattle intervenor purchased. The letter at Record 83 states that the
author sold intervenor 16 “[clows, replacement heifers and yearling bulls” in 2000. The copy of the letter at Record
84 is faint and very difficult to read. It indicates that the author bought caitle from and sold cattle to intervenor and
that intervenor rented the author’s pasture in the past. The letter at Record 85 states the author has known intervenor
since 1984 and sold intervenor eight purebred heifers “in 1989 to add to his purebred herd.” The author of that letter
goes on to state that intervenor is “knowledgeable in the purebred cattle business that requires a lot more time (at least
twice the time) as commercial cattle.”

The report is unsigned and undated. It indicates that intervenor harvested 847 tons of hay in 2001 and sold 861 tons of
hay between July 1, 2001 and June 30, 2002. The report also estimates the number of tons of hay sold for each of the
twelve months beginning July 2001 through June 2002. Those monthly estimates total 6,276 tons. There is nothing in
the form itself that explains the difference between the 861 tons of hay that intervenor says he sold between July 1,
2001 and June 30, 2002 and the total individual monthly hay sales estimates that add up to 6,728 tons of hay sold. It
may be that all but 861 tons of the estimated 6,728 tons of hay that intervenor says he sold during that period were
purchased elsewhere and resold by intervenor.

Apparently the source of the hay is potentially relevant, because any income that intervenor realized from purchasing
hay from others and reselling that purchased hay could not be considered part of the farm’s income for purposes of
determining if it qualifies as a commercial farm. Record 199.

The extension service employee estimated that labor requirements should be “on the order of ten hours per cow per
year, or in this case about 700 hours a year, 12-14 hours per week.” Record 67. One of the letters submitted by
intervenor takes the position that purebred cattle require twice as much work as crossbred cattle. See n 5 Because
intervenor’s herd includes purebred cattle, intervenor disputes the 700-hour per year labor requirement estimate.

The dwelling authorized by ORS 215.283(1)(e)(A) is as follows:

“A dwelling on real property used for farm use if the dwelling is occupied by a relative of the farm operator or the
farm operator’s spouse, which means a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling,
stepsibling, niece, nephew or first cousin of either, if the farm operator does or will require the assistance of the
relative in the management of the farm use and the dwelling is located on the same lot or parcel as the dwelling of the

farm operator.”
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OAR 660-033-0130(9)(a) provides:

“To qualify [for a dwelling described in ORS 215.283(1)(e)(A), the] dwelling shall be occupied by persons whose
assistance in the management and farm use of the existing commercial farming operation is required by the farm
operator. The farm operator shall continue to play the predominant role in the management and farm use of the farm.
A farm operator is a person who operates a farm, doing the work and making the day-to-day decisions about such
things as planting, harvesting, feeding and marketing.” (Emphasis added).

ORS 215.203(2)(a) defines “farm use,” in part, as follows:

“‘[Flarm use’ means the current employment of land for the primary purpose of obtaining a profit in money by
raising, harvesting and selling crops or the feeding, breeding, management and sale of, or the produce of, livestock,
poultry, fur-bearing animals or honeybees or for dairying and the sale of dairy products or any other agricultural or
horticultural use or animal husbandry or any combination thereof.” PCZO 110223 adopts a similar definition of

“farm use.”

We also note that OAR 660-033-0135 establishes standards that county’s must apply in approving dwellings that are
customarily provided in conjunction with farm use. That rule includes a $10,000 annual gross sales standard that we
described as LCDC’s threshold for “small commercial farms” for purposes of that rule. Friends of Linn County v.
Linn County, 39 Or LUBA 627, 637 (2001). We see no reason why the county could not have looked to this minimum

annual gross sales standard for guidance.

Similarly, because LCDC did not expressly or impliedly incorporate the $10,000 annual gross sales standard from
OAR 660-033-0135, we do not believe the city is required to apply that standard to determine if intervenor’s farm is a
commercial farm operation.

Intervenor could have eliminated any suspicion that the farm is the exclusive source of his income by submitting a
copy of IRS Form 1040 Schedule F. However, his reluctance to do so is understandable and his refusal to do so is not
fatal, given the tax service’s representation, which no one offers any reason to question.

We do not set out the PCZO 110.223 definition of “farm use,” which is similar to the ORS 215.203(2)(a) definition of
farm use.

44 Or LUBA 420 (Or Luba), 2003 WL 22505023

End of Document
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November 29, 2022

Via Email Only

inga.williams(@co.benton.or.us

Benton County Planning Commission
c/o Inga Williams, Planner

Benton County Community Development
4500 SW Research Way

Corvallis, OR 97333

Re:  Final Argument to Planning Commission | LU-22-023
Cynthia Crosby & Connie Jordan | Relative Farm Help Dwelling

Dear Benton County Planning Commissioners:

Please accept this letter as the Applicant’s final argument pursuant to ORS 197.797.
There has been a considerable amount of information for this Application and it is quite clear
that County staff and counsel disagree with the Application on two points. 1 write to
emphasize the following points to aid the Planning Commission in coming to the correct
decision, notwithstanding County staff’s counter positions. I urge you to make your own,
independent decision as you are the quasi-judicial officials tasked with making this judgement.

The Applicant has shown that this Application must be approved for two, independent
reasons:

I. ORS197.307(4) Requires the County to Apply Only Clear & Objective Standards

The state statute governing approval for housing development, ORS 197.307(4),
requires that only clear and objective standards may be applied to applications for housing.
The two standards that County staff believe have not been met in the Application for housing
development are not clear and objective, and therefore cannot be applied to this case.

Put succinctly, the Oregon Legislature has determined that having clear and objective
standards for housing is a more important policy consideration than applying subjective
and/or ambiguous standards such as the undefined terms “assistance is required” and
“commercial farming operation.” Pursuant to ORS 197.307(4), these two ambiguous and
subjective standards may not be applied to this Application, and the Application must
therefore be approved. All other arguments presented by County staff and County Counsel
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must give way to the commands of ORS 197.307(4).

In this Application review process the County is attempting to apply subjective
standards to undefined terms. This is because the County has yet to legislatively adopt clear
and objective standards. The County cannot, through a quasi-judicial land use permit
application process, impose purported “clear and objective” standards through interpretation.
For example, the fact that the relative helper (Applicant’s daughter) lives 15 minutes away
from the farm leads to the County’s conclusion that this circumstance runs against the “need”
for live-in help on the Subject Property is highly subjective. How far away must the relative
live for this to be factored as a reason the relative can live on the Subject Property? Because
the County is implementing state law here for terms that are undefined, neither the Planning
Commission nor the County Board can interpret the law with subjective standards. The
“commercial” and “assistance is required” standards are not clear and objective and are
therefore not applicable to this Application.

II. The Application Meets the Subjective Definitions of “Required” and
“Commercial Farming Operation”

Although it is not necessary for approval for the reasons explained in Part I above, out
of an abundance of caution, the Applicant has shown, by a preponderance of the evidence,
that she meets the code, rule and statutory (ambiguous/subjective) standards for a Relative
Farm Help Dwelling.

Below is the summary of the Applicant’s arguments for your consideration. All of
these summarized arguments are discussed in greater detail in the Applicant’s written and oral
testimony already found in the record on this matter.

1. Relative Farm Help Dwellings promote the agricultural use of farmland and was the
intent behind Oregon Revised Statute (ORS) 215.283 (formerly ORS 215.213(1)(e)).!
Therefore, it is contrary to Statewide Planning Goal 3 to strictly interpret the standards
so as to limit Relative Farm Help Dwellings.

2. The Applicant and Farm Operator have provided unrebutted evidence of their
devotion and time commitments to their commercial farming operation and their need
for help in farming from the Applicant’s daughter as they age and their farm improves
in efficiency and productivity. These are the exact circumstances envisioned when the
Relative Farm Help Dwelling legislation was implemented.

3. The fact that it takes more than one person to run the commercial farming operation,

' See Hopper v. Clackamas County, 87 Or. App. 167 (1987) (“there is an overriding statutory and regulatory policy to prevent
agricultural land from being diverted to non-agricultural use....However, they [petitioners] do not persuade us that that
policy requires that the statute be construed as precluding the construction of this proposed dwelling; the statute's clear
Import Is that the construction of such dwellings, under circumstances of the precise kind present here, is related
to and promotes the agricultural use of farm land.”) (Emphasis mine).
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in addition to hired help is conclusive evidence that the Relative Farm Help Dwelling
is “required”.

4. County Staff is misreading case law and misinterpreting what “safe harbor” means. As
“commercial farming operation” remains undefined in state law and County code, the
LUBA and the courts have identified three “safe harbors” for counties to rely on in
making this determination. They have clarified that these safe harbors offer more rigorous
rule standards than the question at hand, meaning that that if a farming operation meets
the standards of one of these safe harbors, then a county can safely conclude that the
farm is a “commercial farming operation.”?> However, the court goes on to cleatrly state
that, in the case that a farm does not meet one of these safe harbors, then, “the county
must grapple with that issue directly and do the hard work of articulating the thresholds
it will apply in determining whether the farm operation at issue qualifies as a
‘commercial farming operation.”” Id.

The courts have also identified what counties may consider when articulating the
thresholds to apply to determine when a farm is “commercial” vs “non-commercial’:

2 Richards v. Clackamas County, 79 Or LUBA 171 (2019), f 4 states as follows:

“We here describe the two approaches discussed in Richards I and Harland as ‘safe harbors,’
because they are based on specific and facially more rigorous rule standards that apply
to somewhat analogous determinations and uses governed by OAR chapter 660, division
033. The two approaches are based on (1) the OAR 660-033-0020 standards for determining
what minimum parcel size is consistent with continuing the ‘commercial agricultural
enterprise’ within a local area, and (2) the OAR 660-033-0135 standards for approving a
dwelling in conjunction with farm use. The rationale is that if a farm operation meets or
exceeds the local thresholds for a ‘commercial agricultural enterprise,” or the farm operation
is productive enough to qualify for a primary farm dwelling, then a county could safely
conclude, without more analysis, that the farm operation is also a ‘commercial farming
operation’ for purposes of approving a ‘relative farm help dwelling’ under OAR 660-033-
0130(9).

To those two identified ‘safe harbors,” we can add a third. OAR 660- 033-0130(24)(b) sets out
standards for when a farm operation with a primary farm dwelling qualifies for an accessory
farm dwelling, occupied by a non-relative. Because a relative farm help dwelling is similar in
function to an ‘accessory farm dwelling’ allowed under OAR 660-033-0130(24), if the farm
operation supporting the primary farm dwelling is sufficient to qualify the property for an
accessory farm under the standards at OAR 660-033-0130(24)(b), we think a county could
safely conclude, without more, that the farm operation qualifies as a ‘commercial farming
operation’ for purposes of OAR 660-033-0130(9). Of course, the reverse is not true: if the
farming operation supporting a proposed relative farm help dwelling did not meet or
exceed the relevant standards under any of these three ‘safe harbors,’ it would not
necessarily mean that the county must conclude that the farming operation at issue is
not a ‘commercial farming operation’ for purposes of OAR 660-033-0130(9). It means
only that the county must grapple with that issue directly and do the hard work of
articulating the thresholds it will apply in determining whether the farm operation at
Issue qualifies as a ‘commercial farming operation.” (Emphasis mine).
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(1) the farm rises above being a hobby or recreational farm,3 and

(2) the scale and intensity is such that a reasonable famer would devote the majority of
his or her working hours to operating the farm.*

Prior to the most recent County Memo dated November 22, 2022, Staff determined
that the Crosby farm did not meet any of the three safe harbors and then attempted to
look to “scale and intensity.”> However, in the November 22 Memo, Staff appear to
switch tacks and are solely looking to the three safe harbors without providing further
analysis, removing any analysis of scale and intensity. Although the County, if ORS
197.307(4) did not apply,® would have some discretion as to what constitutes a
commercial vs. non-commercial farm, when the more rigorous safe harbors are not
met, the County has failed to articulate what the thresholds are and are now ignoring
any additional analysis.

5. The “requires assistance” standard is not nearly as stringent as County staff represent
and the standard is easily met here. Case law repeatedly supports this assertion.

In Hopper the court found:

“We do not construe that phrase to mean that the amount of the
required assistance is the determinant of whether there may be a
relative’s dwelling, as long as the ‘farm operator’ continues to have some
significant involvement in the farm operations. Nothing in the statutory
language suggests that the permissibility of the accessory dwelling is

3 Harland v. Polk County, 44 Or LUBA 420 (2003) (“Rather, we conclude that LCDC intended to allow the county some
discretion in distinguishing ‘hobby’ or ‘recreational’ farms from those farms that rise to the level of a commercial farm
operation.”)

4 Richards, supra, states:

“However, as our discussion above indicates, we believe that, as a legal matter, what
distinguishes an existing ‘commercial’ farming operation from its noncommercial counterparts
is largely a matter of scale and intensity. Roughly speaking, we believe a commercial farming
operation is one that is of sufficient scale and intensity that would induce and require a
reasonable farmer to devote the majority of his or her working hours to operating a farm on
the subject property.”

5> See Staff Memorandum, November 9, “The cattle breeding operation does not require a sufficient scale or intensity of
effort to require a relative to live on the farm to provide help.” and County Counsel Memorandum, October 24, 2022 “As
part of its analysis of the LCDC regulation, staff assessed the scale and intensity of the farm use...”

¢ However, any such discretion is removed by ORS 197.307(4). As discussed above, standard that are not clear and
objective must not be applied and the Application must therefore be approved.
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inversely proportional to the level of assistance the relative provides.”

Hopper, supra at 924.
In a Benton County case, Kenagy v. Benton County, 97 Or LUBA 65 (1992), LUBA found:

“The unchallenged facts reflected in the appealed decision are that the
farm operator requires assistance to perform the tasks necessary to carry
out the cattle operation on the nine acre portion of the parcel due to his
physical condition. As pointed out in Hoppert, petitioners' arguments that
the proposed assistance of the farm operatot's relatives is ‘nominal’ do
not provide a basis for reversal or remand of the challenged decision.”

In Harland, LUBA found:

“However, PCZO 136.040(H) does not require that intervenor establish
that the son's full-time assistance is required year-round. The applicants
identified varied tasks the son is to perform on the farm and noted that
his assistance would be particularly important during times when
intervenor cannot be present. As intervenor advances in age, it is
reasonable to expect that those absences might become more frequent,
and the need for the son to assist in the more strenuous farm tasks would
become more pronounced. We conclude that the county's findings are
adequate to demonstrate that the son’s assistance is ‘required’ on the

farm, within the meaning of PCZO 136.040(H).”
III.  Conclusion
The Application should be approved because the only two standards that County staff

argues are not met are not clear and objective. Mr. Croney is incorrect on the law. No

evidence has been provided to rebut the substantial testimony that the Applicant is using the

property as a commercial farming operation that permits a Relative Farm Help Dwelling.
Respectfully,
/s/Micheal M. Reeder

Micheal M. Reeder
Attorney for Applicant and Owner
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OREGON LAND USE LAW

375 W. 4™ AVENUE, SUITE 204 BILL KLOOS
EUGENE, OR 97401 BILLKLOOS@LANDUSEOREGON.COM
TEL: 541.343.8596
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November 15, 2022

Via Email inga.williams@co.benton.or.us

Benton County Planning Commission

c/o Inga Williams, Planner

Benton County Community Development
360 SW Avery Ave.

Corvallis, OR 97333

Re:  Appeal to Planning Commission | LU-22-023
Dear Benton County Planning Commissioners:

This letter is filed on behalf of the Home Builders Association of Lane County (HBA), whose
members include builders in Benton County.

This is a very important appeal; the decision must apply state housing law, which provides
important protections to persons intending to build housing. I have reviewed the letter of this
date from Cynthia Crosby and Connie Jordan in support of their proposed relative farm dwelling.
That letter correctly summaries the law. The HBA adopts the legal argument therein as its own.

I would point out several important, summary principles to keep in mind.

The county is applying state law here, not county law. The county law must be consistent
with the state law that governs.

Because it is state law that applies, there is no room for the Planning Commission or the
County Board to do its own interpretation. Rules of deference do not apply.

If the County denies this application based on its own code, or a misreading of state law,
and LUBA reverses the denial and orders an approval, an attorney fee award against the
county is mandatory, even if the county does not defend the denial on appeal. See, e.g.,

Hendrickson v. Lane County _ Or LUBA __ (Order, Aug. 18, 2020).

On behalf of the HBA, I urge the Commission to approve this proposed use.

Sincerely,

B Ktoos

Bill Kloos
Cc:  HBA of Lane County
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From: Andree Phelps
To: WILLIAMS Inga
Cc: Mike Reeder
Subject: Letter in Support of Appeal of Staff Denial of LU-22-023
Date: Tuesday, November 22, 2022 4:54:37 PM
Attachments: LU-22-023 Benton Commissioner _support letter.docx

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Ms. Williams:

Please accept the following written testimony in support of the family farm help dwelling
application, U-22-023.

Andrée Phelps

Andrée Phelps Law, LLC
375 W. 4th Ave, Suite 204
Eugene, OR 97401

Phone: 541-221-1431

Email: andree(@andreephelpslaw.com

Notices: This message, including attachments, may be confidential and contain information
protected by the attorney-client privilege or work product doctrine or is otherwise privileged.
If you are not the addressee, any disclosure, copying, distribution, or use of the contents of this
message in any way is prohibited. If you are not the intended recipient, you are hereby notified
that you have received this transmittal in error. If you have received this e-mail in error,
please notify us immediately by telephone or email.
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November 22, 2022

Via email 

Inga.williams@co.benton.or.us



Inga Williams, Planner

Benton County Community Development

4500 SW Research Way

Corvallis, OR 97333



Re. 	Letter in Support of Appeal of Staff Denial of LU-22-023

	Cynthia Crosby & Connie Jordan - Family Farm Help Dwelling Application



Thank you, Commissioners, for your time and attention paid to the testimony related to the family farm help dwelling application as it was presented at the Planning Commission hearing on November 15, 2022. We anticipate that the testimony of Cynthia Crosby (the “Applicant”) and Connie Jordan (the “Owner/Operator”), as well as the Applicant’s daughter and Applicant’s neighbor, was persuasive in determining that the Application meets all relevant Benton County Code (BCC) criteria and that approval of the Application would allow successive generational farming and, therefore, promote Goal 3 policy. As the record has remained open, we provide the following additional written testimony.  

Family farm help dwellings are a permitted use in exclusive farm zones (EFU). In Oregon, there is an overriding statutory and regulatory policy to prevent agricultural land from being diverted to non-agricultural use,[footnoteRef:1] thereby preserving and maintaining agricultural lands. The ability to place a dwelling on EFU farmland for the purpose of family farming assistance was first put into law in 1981.[footnoteRef:2] These applications are one of the least common farm dwelling applications in the state with “the number of dwellings approved for relatives whose assistance is needed on the farm has been fairly consistent over the past six years averaging 30 dwelling approvals a year.”[footnoteRef:3] State statute, Oregon Administrative Rule (OAR), and the BCC permit this type of dwelling on EFU farmland. The family farm dwelling statute is found within section (d) of ORS 215.283,[footnoteRef:4] the state rule is found at OAR 660-033-0130(9),[footnoteRef:5] and the BCC is found at 55.120 (1)(b).[footnoteRef:6] The BCC implements the OAR while adding that BCC 55.120 does not apply to marijuana farms. [1:  Hopper v. Clackamas County, 87 Or. App 167, 924 and OAR 660-033-0010]  [2:  See ORS 215.213(1)(e), 1981.]  [3:  Oregon Farm and Forest Land Use Report, 2018-2019, DLCD, November 15, 2020, 14.]  [4:  ORS 215.283(d) A dwelling on real property used for farm use if the dwelling is occupied by a relative of the farm operator or the farm operator’s spouse, which means a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of either, if the farm operator does or will require the assistance of the relative in the management of the farm use and the dwelling is located on the same lot or parcel as the dwelling of the farm operator. ……. (emphasis added)]  [5:  OAR 660-033-0130 (9)(a) To qualify for a relative farm help dwelling, a dwelling shall be occupied by relatives whose assistance in the management and farm use of the existing commercial farming operation is required by the farm operator. (emphasis added)]  [6:  BCC 55.120 (1)(b)  The dwelling will be located on the same lot or parcel as the dwelling of the farm operator, and occupied by a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of the farm operator or the farm operator’s spouse, whose assistance in the management and farm use of the existing commercial farming operation (not including marijuana) is required by the farm operator; (emphasis added)] 


There were multiple questions from Commissioners at the November 15 hearing relating to issues such as parcel size, farm income, contributions to markets, and concerning what constitutes “requires assistance.” There appeared to be some confusion if this was an appropriate query as the staff mentioned many of these issues in their analysis.[footnoteRef:7]  The ORS, OAR, and BCC do not include requirements such as minimum acreage or minimum income from the property; these are requirements for other types of EFU dwellings[footnoteRef:8] and we strongly disagree with County counsel that, “LUBA has provided clear guidance on how to interpret, and apply that phrase [commercial farming operation].”[footnoteRef:9] These questions are arising exactly because the term “commercial farming operation” is undefined and an analysis of what constitutes needed assistance is likewise undefined by the state or in BCC; therefore, the County cannot, as the BCC is written, apply this criteria. [7:  Staff Report at 6 and Benton County Memorandum at 2.]  [8:  Many of these factors were discussed in the staff report to determine if the farming operation could meet a “safe harbor” that the farm constituted a “commercial agricultural enterprise.”]  [9:  Croney Memorandum at 9.] 


However, if the County choses to apply the terms “commercial farming operation” and what constitutes “requiring assistance,” LUBA has identified pertinent analyses in several family farm help dwelling cases. For the two criteria[footnoteRef:10] that were found to be not met by County Staff, LUBA has determined that for the query: [10:   The Staff Report and subsequent Memorandum from Benton staff continue to conflate these two issues in their analysis. However, the Richards case is clear that these are two separate inquiries. ] 


1. if the help is required, means if the farmers need assistance[footnoteRef:11] and [11:  “The selling of high-grade hay that Mr. Woods produced in farming is a farm use, and, if sold or used as part of the existing commercial cattle operation, would be part of a commercial farm operation.” Harland at 9.] 


2. if the scale and intensity of the farming operation constitutes a commercial farming operation, means to determine if a reasonable farmer would devote the majority of his or her working hours to operating the farm.[footnoteRef:12]  [12:  “Roughly speaking, we believe that a commercial farming operation is one that is sufficient scale and intensity that would induce and require a reasonable farmer to devote the majority of his or her working hours to operating a farm on the subject property.” Richards at 14.] 


I. Oral testimony related to “scale and intensity” and help “required” provided at the November 15, 2022 hearing

In addition to the photographic evidence and estimates of time spent working on specific farm tasks that were supplied in Exhibits A and B[footnoteRef:13] by Applicant’s attorney, the following is a summary of oral evidence provided to the Commission at the November 15, 2022 hearing related to the operation’s “scale and intensity” and “assistance needed:”  [13:  September 14, 2022 Letter in Support of Appeal of Staff Denial, submitted by Micheal Reeder] 


1. that, of the 64-acre site, the home site consists of approximately 5 acres, the orchard is approximately 2 acres, and the horse barn and pastures (shared with cattle) are approximately 4 to 5 acres. The remainder of the property, more than 50 acres, is predominantly dedicated to the cattle operation; 

2. the cows are Dexter breed that are easier to manage than other breeds as they are lighter and gentler, they produce A2 milk, they are bred for meat, and the cattle on the farm are registered and individually identified;

3. the advanced ages of the Applicant and Operator (in their 70s) and that their need for farming assistance has escalated over the years since they purchased the property;

4. the Applicant and Operator have been farming the property for more than seven (7) years, improving the prior existing farming practice that included more than twenty (20) head of cattle in the sale;

5. the Applicant and Operator have made over a million-dollar investment in the property,

6. neither the Applicant nor the Operator has employment outside the farm;

7. the farming activities that the Applicant and Operator perform themselves include fixing fencing, baling and moving hay, managing invasive species by hand, birthing the cows and managing the bull for breeding;

8. the Applicant’s daughter and son-in-law currently work on the farm when they are needed and available;

9. the daughter does not have other paid employment;

10. the Operator hires help or asks for relative assistance particularly for tasks that require heaving lifting;

11. the neighbor gave testimony that the Applicant and Operator are seen farming the property all the time,

12. and, finally, the Applicant and Operator intend this farm to be their legacy to pass onto their relatives.

In addition to the above oral testimony by the proponents of the family farm help dwelling application, there was also testimony offered, contrary to the opinion of County counsel, that the commercial farming is not limited to a look at the “cattle sales and some hay sales.”[footnoteRef:14] It appears that part of the issue in reviewing this application is that the farm has other farming practices occurring simultaneously on the property that are not part of the commercial endeavor. The Application and Owner agree that the orchard and horse activities are not commercial endeavors and, currently, fall into the category of a “hobby farm” and farming for “pleasure.” However, any equipment, buildings, and activities related to hay production used to feed and care for cattle are also to be considered as part of the commercial portion of the farming operation.[footnoteRef:15] [14:  Willaims/Nichols Memo at 3.]  [15:  Harland at 9.] 


II. Relative’s help is “required”



The staff conclude that the relatives’ help is not “absolutely needed” for management of the commercial farming operation and, therefore, it is not necessary for the relatives to live on the property. There is no requirement in the state statute, state rule, or the BCC to take into account the amount of help, type of help, or even whether that help must be year-round.  Although there has been some back and forth about how to define the term “required,” we would like to clarify that LUBA has supported the idea that “required” is not nearly as stringent as staff have stated. Prior cases have told us that “required” is met when circumstances, such as age or illness, that would result in the operator being unable to perform the tasks required by the farming operator, meets the criteria. LUBA has also found that an inquiry into whether the help needed would fully occupy the work hours of either the farmer or the relative or that there be a particular break down of farm duties between the owner and the relative. Finally, even if assistance of the farm operator’s relatives is “nominal” it still meets the criteria. 

Here, as stated in oral and written testimony, the Applicant and Operator are in their 70s, and their time is devoted to the farm operation. The farmers, from time to time, rely on the help of their daughter Claire and her husband, and sometimes they have to hire help to perform tasks such as building fences when Claire is not available. Although it is unclear how Staff came to the conclusion that only “one person and sometimes a second person” is needed to work the commercial farming operation portion of the farm, the question here is much simpler: is the assistance needed by the farm operator. The answer to this question is affirmative. 

III. The farm is a “commercial agricultural operation”



If the County attempts to define the the term “commercial agricultural operation,” it is the County’s obligation to articulate the thresholds that separate a “commercial” from a non-commercial farming operation. The Richards case tells us that the County has some discretion in this determination, but that this determination constitutes a mixed question of fact and law.[footnoteRef:16] However, because the County has not articulated any thresholds, and because “commercial farming operation” is a state term that is undefined, the County is afforded no deference in defining this term and this criterion is inapplicable.  [16:  Richards v. Jefferson County, 79 Or 171 (2019)] 


However, the facts presented from oral and written testimony about activities and time spent on the farming operation, by both the Applicant and the Operator, as well as the daughter and son-in-law, are evidence that these farmers are knowledgeable about their farming practices, and they participate in their farming activities, and that they are devoted to farming. Even Staff acknowledge that, “they [the farmers] spend considerable time on these activities.” 

Although no thresholds are identified by the County, staff found that the criteria were not met based on:

1. Time spent in running the commercial portion of the agricultural operations is a small portion of the overall agricultural activities occurring on the property that the majority of the farm operator’s time is not spent in the cattle breeding operation. Staff Report at 6.

2. the cattle breeding operation does not contribute in a substantial way to the support of the family and so the relatives must support themselves by other means, with the majority of their time in that pursuit. Id. 

3. operation does not contribute substantially to the area's existing agricultural economy nor help maintain agricultural processors and established farm markets. Id. at 6-7.

4. The size of the property, which is below the State’s established minimum acreage requirements, limits the amount of commercial agriculture that can be conducted. Id at 7.

5. It appears unlikely that the size of the herd could be increased in any great capacity. Id.

6. Income from fruit and vegetables and hay could be generated in the future but it is questionable that it would increase income or the scale of the commercial farming operation to a level significant enough for approval of an accessory dwelling. Id.

7. whether the operations contribute to the area’s existing agricultural economy or will help maintain agricultural processors and established farm markets. Id. 

8. The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month. Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is necessary to provide management of the income producing portion of the farm use.[footnoteRef:17] Nov 9, 2022 Williams/Nichols Memo at 3. [17:  “The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month. Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is necessary to provide management of the income producing portion of the farm use. The cattle breeding operation does not require a sufficient scale or intensity of effort to require a relative to live on the farm to provide help.” 
] 


Many of these reasons to deny are not supported by evidence, and many of these reasons to deny are not applicable to the inquiry. Instead, a review of the facts and law clearly show that this farm rises above a “hobby farm” and, as a reasonable farmer would devote the majority of his or her working hours to operating this farm, it can be considered a “commercial farming operation.”

Conclusion

If in fact the County determines that the criteria are “clear and objective” and can be applied, the analysis should be limited to: 1. does the farm operator need assistance and 2. would a reasonable farmer devote the majority of his or her working hours to operating this farm. 

Written and oral testimony clearly support the conclusion that the farmers need assistance as there is more work than can be done by the Operator, the farmers are advancing in age and, therefore, there is need for more assistance. Secondly, there is adequate evidence in the record provided by the Applicant and Operator, as well as others who have offered testimony in favor of the Application, that these farmers are farming cattle and hay for the purpose of making a profit, the farm currently produces income, the farmers do not have other employment, and the farmers are out farming the property all the time. We believe that a reasonable person would listen to this testimony about work being performed by the farmers of birthing cows, building fences, and registering cattle and easily conclude that this farm is not a “hobby farm,” that the farmers are devoting a majority of their time to the commercial portion of the farm, and that they do require assistance. 

We respectfully request that the Staff decision to deny the application is reversed and urge you to vote to approve the family farm help dwelling application, LU-22-023.

Respectfully, 
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Andree Phelps

Attorney for Applicant and Owner with Micheal Reeder
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November 22, 2022

Via email
Inga.williams(@co.benton.or.us

Inga Williams, Planner

Benton County Community Development
4500 SW Research Way

Corvallis, OR 97333

Re.  Letter in Support of Appeal of Staff Denial of LU-22-023
Cynthia Crosby & Connie Jordan - Family Farm Help Dwelling Application

Thank you, Commissioners, for your time and attention paid to the testimony related to the
family farm help dwelling application as it was presented at the Planning Commission hearing on
November 15, 2022. We anticipate that the testimony of Cynthia Crosby (the “Applicant”) and
Connie Jordan (the “Owner/Operator”), as well as the Applicant’s daughter and Applicant’s
neighbor, was persuasive in determining that the Application meets all relevant Benton County
Code (BCC) criteria and that approval of the Application would allow successive generational
farming and, therefore, promote Goal 3 policy. As the record has remained open, we provide the
following additional written testimony.

Family farm help dwellings are a permitted use in exclusive farm zones (EFU). In Oregon,
there is an overriding statutory and regulatory policy to prevent agricultural land from being
diverted to non-agricultural use,! thereby preserving and maintaining agricultural lands. The
ability to place a dwelling on EFU farmland for the purpose of family farming assistance was first
put into law in 1981.2 These applications are one of the least common farm dwelling applications
in the state with “the number of dwellings approved for relatives whose assistance is needed on
the farm has been fairly consistent over the past six years averaging 30 dwelling approvals a year.”
State statute, Oregon Administrative Rule (OAR), and the BCC permit this type of dwelling on
EFU farmland. The family farm dwelling statute is found within section (d) of ORS 215.283,* the

! Hopper v. Clackamas County, 87 Or. App 167, 924 and OAR 660-033-0010

ZSee ORS 215.213(1)(e), 1981.

3 Oregon Farm and Forest Land Use Report, 2018-2019, DLCD, November 15, 2020, 14.

4 ORS 215.283(d) A dwelling on real property used for farm use if the dwelling is occupied by a relative of the farm
operator or the farm operator’s spouse, which means a child, parent, stepparent, grandchild, grandparent,

Andree Phelps Law, LLC
Andrée Phelps - Attorney at Law
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state rule is found at OAR 660-033-0130(9),> and the BCC is found at 55.120 (1)(b).® The BCC
implements the OAR while adding that BCC 55.120 does not apply to marijuana farms.

There were multiple questions from Commissioners at the November 15 hearing relating
to issues such as parcel size, farm income, contributions to markets, and concerning what
constitutes “requires assistance.” There appeared to be some confusion if this was an appropriate
query as the staff mentioned many of these issues in their analysis.” The ORS, OAR, and BCC do
not include requirements such as minimum acreage or minimum income from the property; these
are requirements for other types of EFU dwellings® and we strongly disagree with County counsel
that, “LUBA has provided clear guidance on how to interpret, and apply that phrase [commercial
farming operation].”® These questions are arising exactly because the term “commercial farming
operation” is undefined and an analysis of what constitutes needed assistance is likewise undefined
by the state or in BCC; therefore, the County cannot, as the BCC is written, apply this criteria.

However, if the County choses to apply the terms “commercial farming operation” and
what constitutes “requiring assistance,” LUBA has identified pertinent analyses in several family
farm help dwelling cases. For the two criteria'® that were found to be not met by County Staff,
LUBA has determined that for the query:

1. if the help is required, means if the farmers need assistance'' and

2. if the scale and intensity of the farming operation constitutes a
commercial farming operation, means to determine if a reasonable
farmer would devote the majority of his or her working hours to
operating the farm.'?

stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of either, if the farm operator does or will require
the assistance of the relative in the management of the farm use and the dwelling is located on the same lot or
parcel as the dwelling of the farm operator. ....... (emphasis added)

> OAR 660-033-0130 (9)(a) To qualify for a relative farm help dwelling, a dwelling shall be occupied by relatives
whose assistance in the management and farm use of the existing commercial farming operation is required by
the farm operator. (emphasis added)

®BCC 55.120 (1)(b) The dwelling will be located on the same lot or parcel as the dwelling of the farm operator, and
occupied by a child, parent, stepparent, grandchild, grandparent, stepgrandparent, sibling, stepsibling, niece, nephew
or first cousin of the farm operator or the farm operator’s spouse, whose assistance in the management and farm
use of the existing commercial farming operation (not including marijuana) is required by the farm operator;
(emphasis added)

7 Staff Report at 6 and Benton County Memorandum at 2.

8 Many of these factors were discussed in the staff report to determine if the farming operation could meet a “safe
harbor” that the farm constituted a “commercial agricultural enterprise.”

9 Croney Memorandum at 9.

10" The Staff Report and subsequent Memorandum from Benton staff continue to conflate these two issues in their
analysis. However, the Richards case is clear that these are two separate inquiries.

11 “The selling of high-grade hay that Mr. Woods produced in farming is a farm use, and, if sold or used as part
of the existing commercial cattle operation, would be part of a commercial farm operation.” Harland at 9.

12 “Roughly speaking, we believe that a commercial farming operation is one that is sufficient scale and intensity that
would induce and require a reasonable farmer to devote the majority of his or her working hours to operating a farm
on the subject property.” Richards at 14.

Andree Phelps Law, LLC
Andrée Phelps - Attorney-at-Law
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Oral testimony related to “scale and intensity” and help “required” provided at
the November 15, 2022 hearing

In addition to the photographic evidence and estimates of time spent working on specific
farm tasks that were supplied in Exhibits A and B!® by Applicant’s attorney, the following is a
summary of oral evidence provided to the Commission at the November 15, 2022 hearing related
to the operation’s “scale and intensity”” and “assistance needed:”

1.

oW

11.

12.

that, of the 64-acre site, the home site consists of approximately 5 acres, the orchard is
approximately 2 acres, and the horse barn and pastures (shared with cattle) are
approximately 4 to 5 acres. The remainder of the property, more than 50 acres, is
predominantly dedicated to the cattle operation;

the cows are Dexter breed that are easier to manage than other breeds as they are lighter
and gentler, they produce A2 milk, they are bred for meat, and the cattle on the farm are
registered and individually identified,

. the advanced ages of the Applicant and Operator (in their 70s) and that their need for

farming assistance has escalated over the years since they purchased the property;

the Applicant and Operator have been farming the property for more than seven (7)
years, improving the prior existing farming practice that included more than twenty (20)
head of cattle in the sale;

the Applicant and Operator have made over a million-dollar investment in the property,
neither the Applicant nor the Operator has employment outside the farm;

the farming activities that the Applicant and Operator perform themselves include fixing
fencing, baling and moving hay, managing invasive species by hand, birthing the cows
and managing the bull for breeding;

the Applicant’s daughter and son-in-law currently work on the farm when they are
needed and available;

the daughter does not have other paid employment;

. the Operator hires help or asks for relative assistance particularly for tasks that require

heaving lifting;

the neighbor gave testimony that the Applicant and Operator are seen farming the
property all the time,

and, finally, the Applicant and Operator intend this farm to be their legacy to pass onto
their relatives.

In addition to the above oral testimony by the proponents of the family farm help dwelling
application, there was also testimony offered, contrary to the opinion of County counsel, that the
commercial farming is not limited to a look at the “cattle sales and some hay sales.”'* It appears
that part of the issue in reviewing this application is that the farm has other farming practices
occurring simultaneously on the property that are not part of the commercial endeavor. The
Application and Owner agree that the orchard and horse activities are not commercial endeavors
and, currently, fall into the category of a “hobby farm” and farming for “pleasure.” However, any

13 September 14, 2022 Letter in Support of Appeal of Staff Denial, submitted by Micheal Reeder
14 Willaims/Nichols Memo at 3.
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equipment, buildings, and activities related to hay production used to feed and care for cattle are
also to be considered as part of the commercial portion of the farming operation. '

1I. Relative’s help is “required”

The staff conclude that the relatives’ help is not “absolutely needed” for management of
the commercial farming operation and, therefore, it is not necessary for the relatives to live on the
property. There is no requirement in the state statute, state rule, or the BCC to take into account
the amount of help, type of help, or even whether that help must be year-round. Although there
has been some back and forth about how to define the term “required,” we would like to clarify
that LUBA has supported the idea that “required” is not nearly as stringent as staff have stated.
Prior cases have told us that “required” is met when circumstances, such as age or illness, that
would result in the operator being unable to perform the tasks required by the farming operator,
meets the criteria. LUBA has also found that an inquiry into whether the help needed would fully
occupy the work hours of either the farmer or the relative or that there be a particular break down
of farm duties between the owner and the relative. Finally, even if assistance of the farm operator’s
relatives is “nominal” it still meets the criteria.

Here, as stated in oral and written testimony, the Applicant and Operator are in their 70s,
and their time is devoted to the farm operation. The farmers, from time to time, rely on the help of
their daughter Claire and her husband, and sometimes they have to hire help to perform tasks such
as building fences when Claire is not available. Although it is unclear how Staff came to the
conclusion that only “one person and sometimes a second person” is needed to work the
commercial farming operation portion of the farm, the question here is much simpler: is the
assistance needed by the farm operator. The answer to this question is affirmative.

II1. The farm is a “commercial agricultural operation”

If the County attempts to define the the term “commercial agricultural operation,” it is the
County’s obligation to articulate the thresholds that separate a ‘“commercial” from a non-
commercial farming operation. The Richards case tells us that the County has some discretion in
this determination, but that this determination constitutes a mixed question of fact and law.!®
However, because the County has not articulated any thresholds, and because ‘“commercial
farming operation” is a state term that is undefined, the County is afforded no deference in defining
this term and this criterion is inapplicable.

However, the facts presented from oral and written testimony about activities and time spent
on the farming operation, by both the Applicant and the Operator, as well as the daughter and son-

15 Harland at 9.
16 Richards v. Jefferson County, 79 Or 171 (2019)
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in-law, are evidence that these farmers are knowledgeable about their farming practices, and they
participate in their farming activities, and that they are devoted to farming. Even Staff acknowledge
that, “they [the farmers] spend considerable time on these activities.”

Although no thresholds are identified by the County, staff found that the criteria were not met
based on:

1. Time spent in running the commercial portion of the agricultural
operations is a small portion of the overall agricultural activities
occurring on the property that the majority of the farm operator’s time
is not spent in the cattle breeding operation. Staff Report at 6.

2. the cattle breeding operation does not contribute in a substantial way to
the support of the family and so the relatives must support themselves
by other means, with the majority of their time in that pursuit. Id.

3. operation does not contribute substantially to the area's existing
agricultural economy nor help maintain agricultural processors and
established farm markets. Id. at 6-7.

4. The size of the property, which is below the State’s established
minimum acreage requirements, limits the amount of commercial
agriculture that can be conducted. Id at 7.

5. It appears unlikely that the size of the herd could be increased in any
great capacity. Id.

6. Income from fruit and vegetables and hay could be generated in the
future but it is questionable that it would increase income or the scale of
the commercial farming operation to a level significant enough for
approval of an accessory dwelling. Id.

7. whether the operations contribute to the area’s existing agricultural
economy or will help maintain agricultural processors and established
farm markets. Id.

8. The applicant indicates the work requires approximately 2.3 full time
people to work the entire farm, which includes Ms. Crosby and Ms.
Jordan working full time, and a part time person for approximately 75
hours a month. Ms. Crosby’s review of the activities, however, indicates
that only one person, and sometimes a second individual, is necessary
to provide management of the income producing portion of the farm
use.!” Nov 9, 2022 Williams/Nichols Memo at 3.

17 «“The applicant indicates the work requires approximately 2.3 full time people to work the entire farm, which
includes Ms. Crosby and Ms. Jordan working full time, and a part time person for approximately 75 hours a month.
Ms. Crosby’s review of the activities, however, indicates that only one person, and sometimes a second individual, is
necessary to provide management of the income producing portion of the farm use. The cattle breeding operation does
not require a sufficient scale or intensity of effort to require a relative to live on the farm to provide help.”
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Many of these reasons to deny are not supported by evidence, and many of these reasons to
deny are not applicable to the inquiry. Instead, a review of the facts and law clearly show that this
farm rises above a “hobby farm” and, as a reasonable farmer would devote the majority of his or
her working hours to operating this farm, it can be considered a “commercial farming operation.”

Conclusion

If in fact the County determines that the criteria are “clear and objective” and can be
applied, the analysis should be limited to: 1. does the farm operator need assistance and 2. would

a reasonable farmer devote the majority of his or her working hours to operating this farm.

Written and oral testimony clearly support the conclusion that the farmers need assistance
as there is more work than can be done by the Operator, the farmers are advancing in age and,
therefore, there is need for more assistance. Secondly, there is adequate evidence in the record
provided by the Applicant and Operator, as well as others who have offered testimony in favor of
the Application, that these farmers are farming cattle and hay for the purpose of making a profit,
the farm currently produces income, the farmers do not have other employment, and the farmers
are out farming the property all the time. We believe that a reasonable person would listen to this
testimony about work being performed by the farmers of birthing cows, building fences, and
registering cattle and easily conclude that this farm is not a “hobby farm,” that the farmers are
devoting a majority of their time to the commercial portion of the farm, and that they do require
assistance.

We respectfully request that the Staff decision to deny the application is reversed and urge you to
vote to approve the family farm help dwelling application, LU-22-023.

Respectfully,

Andree Phelps
Attorney for Applicant and Owner with Micheal Reeder

Andree Phelps Law, LLC
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Submittal from Applicants' Agent
after the record closed.

This was not given to the Planning Commission
because it was submitted after the time period
allowed for applicant rebuttal to additional
public comment
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December 6, 2022

Via email
Inga.williams(@co.benton.or.us

Inga Williams, Planner

Benton County Community Development
4500 SW Research Way

Corvallis, OR 97333

Re.  Letter Urging Inclusion of Prior Family Farm Help Dwelling Applications at Dec. 6
Hearing
Cynthia Crosby & Connie Jordan - Family Farm Help Dwelling Application LU-22-023

Ms. Williams:

Thank you for sending the documents compiled in response to the public records request regarding
family farm-help dwelling applications submitted to Benton County over the past five years.
Unfortunately, as these documents were received after the record was closed, these documents are not
available to the Commissioner’s for their review at the December 6 hearing. After reviewing these
documents, it appears that your discussions with prior applicants, as well as the findings from prior
approved farm help dwelling applications, are aligned with our position: that meeting one of the three
“safe harbors” is not required to find a farm to be a “commercial farming operation,” that the County
distinguishes what rises above a “hobby or recreational farm” versus a commercial farm, that the farm
income does not need to be large but should be more than the amount to qualify for a farm deferral,
and that “requires assistance” is not defined as “absolutely necessary” or “essential.”! You presented
the County’s analogous position to the applicant for a prior family farm help dwelling, LU-22-021, in
an email correspondence on April 22, 2022:

Based on case law, the subjective [income] amount is:

e more than merely demonstrating income necessary for farm deferral
e less than income standard for primary dwelling ($80,000)

1In LU-21-065, the definition of “required” was found by the County to be “need for a particular purpose.” This is in
alignment with the similarly less restrictive definition provided in the September 14, 2022 letter by Mr. Reeder from
Webster’s Third New International Dictionary: “to call for as suitable or appropriate in a particular case.”
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e setin a way to distinguish between a “hobby or recreational farm” and a “commercial
farm.”
See LUBA case Harland v. Polk Co., 2003. While not definitive, it does lay out some

guidelines; namely that the level of income to maintain farm deferral is probably not sufficient,
and that a situation where all of the applicant’s income is derived from the farm (even if that
total income is not large) probably is sufficient. (Also see March 29, 2019 email re. LU-19-010
application.)?

Unfortunately, the above analysis is not the analysis that has been brought forward to the
Commissioners for this Application; the analysis for LU-22-023 has been limited to the farm use being
required to meet one of the three Harland “safe harbors™ in order to be considered a “commercial
farming operation,” and “requires assistance” is being defined as “necessary.” Because of this
incongruity, [ urge you to share with the Commissioners at the December 6 hearing the analysis as you
have represented it to prior family farm help dwelling applicants and that you share the documents
resulting from our public records request, in particular, your email to Paul Spies on April 22,2022 and
the records relating to the two approved family farm help dwellings (LU-19-027 and LU-21-065).

The email you sent to Paul Spies earlier this year is quite relevant to this Application, especially
as it lays out your discussions with DLCD regarding analyzing farming practices based on investment
that,

... can potentially be demonstrated prior to generating a commercial level of
income if the farm use in question requires multiple years of farming activity
and significant investment prior to harvest and sales. Examples are fruit or nut
trees, and livestock. A property owner who has made significant investment
into establishing a crop or livestock farm operation that would have the
potential to produce gross income at a commercial scale could be used to
demonstrate an ‘existing commercial farm operation,” when sale of crop or
livestock is projected into the future.

As you know, the Applicant and Farm Operator have made a significant investment in their
farm, over $1 million; they are investing in fruit trees, irrigation, fencing, buildings, hay, and livestock
— all farm uses that take a significant investment of money and time prior to regular harvest and sales.
However, this investment was not considered a factor for the Crosby/Jordon farm and, instead, the
Applicant was told in the hearing that consideration of the potential to produce future income from

2 “You will need to demonstrate that your income is more than enough to merely qualify for a farm deferral but can be
less than the income standard for a primary dwelling.”

Andree Phelps Law, LLC
Andrée Phelps - Attorney-at-Law
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these investments and their farm uses was not allowable in determining if this farm is a commercial
farming operation.

The two approved family farm help dwelling applications, LU-19-027 and LU-21-065, are
likewise informative and are aligned with our position.

Application LU-19-027 was approved for a 47-acre farm planted with hazelnut trees; the Farm
Operator had physical limitations, and this application was approved as an “existing commercial
farming operation” without the applicant showing any income. As laid out in your letter quoted
above for a different application, the County looked to potential income from the hazelnut crop as
hazelnuts require substantial investment before harvest and sales can be realized. The County found
that the farm was distinguishable from a ‘hobby’ or ‘recreational’ farm and that, although the farm had
not generated any income, the future income would be the operator’s sole source of income, the farm,
therefore, met the threshold of a “commercial farming operation.” Benton County also found that the
farm met the “requires assistance” element because the Operator had a physical limitation and that the
majority of duties on a hazelnut farm requires the work more than two people.* The “smaller” size of
this farm, the limited farm income while taking into account potential income based on investment and
time of the fruit and cattle operations, and taking into account evidence that the farming duties require
more help that the farmer can perform, are all aligned with our position and are contrary to the staff
position held in LU-22-023.

Application LU-21-065 was approved for a 118-acre property planted in grass seed, where the
Farm Operator was aging, and the Operator only verbally indicated that his son is required to help.
Here, the definition of “required” was found by the County to be “need for a particular purpose.” A
definition much less restrictive than the current case, where required is defined as “absolutely
necessary” or “essential.” The County also analyzed the farming practice outside the three Harland
“safe harbors,” used ““scale and intensity” per the Richards v. Jefferson County case to analyze whether
the farm was a “commercial farming operation.” This definition of “required,” the verbal statement
that the relative’s assistance is required due to aging as being adequate evidence to meet the “assistance

3 “As of the writing of this report the farm operation has not generated an income. The applicant has not and cannot —
immediately — provide evidence of income from the subject farming operation to base an income comparison provided in
Harland v. Polk County. ..... [The Operator’s] only source of income will be from the farming operation in the subject
property.... This is comparable to the factor used in the Harland case in distinguishing a commercial farm from a ‘hobby’
or ‘recreational’ farm.”” Staff Report Page 6.

4“As described by the Farm Operator ....limitations posed by a health condition requires she receive assistance with the
day-to-day operation of the hazelnut farm.” Staff Report Page 5. Support for approval was letter from a crop consultant that
“the majority of duties necessary to operate a profitable hazelnut farm require two or more people. The application has
identified the management and labor of the hazelnut farm will be distributed between the Farm Operator and the Relative
of the Farm Operator.” Staff Report Page 6.

5 “The scale and intensity of this applicants’ farming operation indicates that it can be considered a commercial operation.”

Andree Phelps Law, LLC
Andrée Phelps - Attorney-at-Law
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required” element, as well as the use of methods aside from the three “safe harbors™ analysis are all
aligned with our position and are contrary to the staff position held in LU-22-023.

Again, we urge you to reconcile these contrary positions and share with the Commissioners at the
December 6 hearing the analysis as you have represented it to prior family farm help dwelling
applicants and the documents resulting from our public records request, in particular, your email to
Paul Spies on April 22, 2022 and the records relating to the two approved family farm help dwellings
(LU-19-027 and LU-21-065).

Thank you for considering. We look forward to the hearing tonight.

Respectfully,

Andree Phelps
Attorney for Applicant and Owner with Micheal Reeder

Andree Phelps Law, LLC
Andrée Phelps - Attorney-at-Law
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By co.benton.or.us/cd

APPLICATION

APPEAL OF A PLANNING COMMISSION DECISION

File# LU-22-O0A3 Fee*: Cost of Original Application $_698

ALL SECTIONS MUST BE COMPLETED. ATTACH ADDITIONAL SHEETS IF NECESSARY.
REVIEW WILL BEGIN ONLY WHEN THE APPLICATION IS DETERMINED TO BE COMPLETE

Appellant

Name: Cynthia Crosby & Connie Jordan Phone #1: 503-364-8310
Address: 31992 Fern Road Phone #2:

City & Zip; _ Philomath, 97370 Emaij:  cyncrosby@comcast.net

Other individuals to be notified of this application:

Name Address City & Zip

The appellant hereby requests the Board of County Commissioners to consider the following decision:

LU-22-023 Farm Help Dwelling for a Relative

File Number: Nature of Application:

Decision: Planning Commission Denial of Dwelling Applicatlon Decision Date:  December 6, 2022

Assessor's Map & Tax Lot Number: T 12 S, R 6 W, Section(s) 24C  Taxlot{s) 108

——

REQUIRED: (Failure to cite specific Plan or Code provisions and to demonstrate standing will nullify your appeal.
See BCC 51.830. Attach additional sheets as necessary.)

1. State the reasons for the appeal, citing the specific Comprehensive Plan or Development Code provisions
which are alleged to be violated:

Applicable criteria were Benton County Code {(BCC) Sections 55.120, 55.405, 99.810, and 99.705. Ail criterla were

met except BCC 55.120(1)(b), which is the basis of this appeal.

2. A statement of the standing to appeal: Appellants have standing to appeal per BCC 51.825(3). as they

provided written and oral testimony to the Planning Commission regarding the declslon In question while the

record was open.

Appeal of Planning Commission Decision lof2 April 2021
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*NOTE: The required fee is a deposit in the amount of the fee of the original application (or if the original
application fees were waived per BCC 51.520, then the fee is $200). Costs of processing the appeal will be
tracked and any portion of the deposit not expended in the appeal will be returned to the appellant together
with an accounting of the costs.

/19 FaAA,
Si Date
J2 -1 D-2022
ignature Date
(For Office Use Only)
Date Application Received: 2022 Receipt Number: Yoo
A ealof P 1 SON
File Number Assigned: L 2202 Planner Assigned: T Wit

Appeal of Planning Commission Decision 20f2 April 2021
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NICHOLS Darren
m
From: Andree Phelps <andree@andreephelpslaw.com>
Sent: Monday, December 19, 2022 2:28 PM
To: WILLIAMS Inga; NICHOLS Darren
Ce: Mike Reeder; Cynthia Crosby; Connie Jordan
Subject: LU-22-023: Notice of Appeal of the PC Decisions
Attachments: LU-22-023_AppealNotice_12-19-22.pdf

This email originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe.

Ms. Williams and Mr. Nichols:

Please accept the following attachment as the Notice of Appeal of the Planning Commission to deny the Family Farm
Help Dwelling, File No. LU-022-023. Ms. Crosby and Ms. Jordan plan on paying the filing fee by the end of business on
the 20th,

Please advise on next steps and timeline in the appeal process.

Thank you and have a good holiday.

Andrée Phelps

Andrée Phelps Law, LLC

375 W. 4th Ave, Suite 204

Eugene, OR 97401

Phone: 541-221-1431

Email: andree@andreephelpslaw.com

Notices: This message, including attachments, may be confidential and contain information protected by the attorney-
client privilege or work product doctrine or is otherwise privileged. If you are not the addressee, any disclosure, copying,
distribution, or use of the contents of this message in any way is prohibited. If you are not the intended recipient, you
are hereby notified that you have received this transmittal in error. If you have received this e-mail in error, please
notify us immediately by telephone or email.
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Relative Farm Help Dwelling Application | LU-22-023

appeal shall be filed with the Planning Official no later than 5:00 p.m. on the final day of
the appeal peviod. The appeal must be filed in wyiting on the form provided by the Planning
Official, and shall include:

The County’s blank appeal form provided to the Applicant by Inga Williams, Associate
Plannet, has been completed and is attached to this Notice of Appeal written narrative.

(1) A statement of the veasons for the appeal, citing the specific Comprehiensive Plan
or Developinent Code provisions which ave alleged to be violated;

Applicable criteria for the Relative Farm Help Dwelling Application are found at BCC
Sections 55.120, 55.405, 99.810 and 99.705. All criteria were found to be met by the PC except
for BCC 55.1209(1) (b).

The two relevant BCC standards at issue in this appeal are: (1) that the relative’s
“assistance is required” and, (2) that the farm is a “commercial farming operation.”

The Applicant appeals the PC Decision findings and conclusions that the Application
does not meet BCC 55.1209(1)(b) and its ultimate decision to deny the Application. Below 1s
a statement of the reasons for the appeal which Ms. Crosby and Ms. Jordan rely on for tlus
appeal:

1. ORS 197.307(4) Requires the County to Apply Onily Clear & Objective Standards.

The state statute governing approval for housing, ORS 197.307(4), requires that only
clear and objective standards may be inposed for applications for housing. ‘The two standards
that are the basis of denial of the Application for housing development, “assistance is
required” and “commercial fariming operation,” are not defined in state or county law and ate
not clear and objective, and therefore cannot be applied to this Application.

Put succinctly, the Oregon Legislative Assembly has determined that having clear and
objective standards for housing is a more mportant policy consideration than applymg
subjective and/or ambiguous standards such as the undefmed terms “assistance is required”
and “communercial farming operation.” Pursuant to ORS 197.307(4), these two ambiguous and
subjective standards may not be applied to this Application, and, as all other criteria have been
met, the Application must therefore be approved. All other arguments presented by County
staff and County Counsel must give way to the commands of ORS 197.307(4). The majority
of the Planning Commission agreed with staff and County Counsel’s arguments but ignored
the cotmmands of ORS 197.307(4). This was error and therefore the PC Decision to deny the
Application must be reversed by the Board.

The PC Decision improperly applied subjective standards to undefined terms and also
did not identify what the County’s thresholds are. The County has yet to legislatively adopt
clear and objective standards. The County cannot, through a quasi-judicial land use pernut
application process, impose putported “clear and objective” standards through mterpretation.
For example, the fact that the relative lives 15 minutes away from the farm leads to the staff
conclusion that this ciccumstance runs against the need for live-in help on the property. This
is highly subjective. How far away must the relative live for this to be factored as a reason

Office phone: (458) 210-2845 375 W. ath Ave., Sulte 205
mreeder@aregonlanduse.com Eugene, Oregon 97401

oregonlanduse.com
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that the relative can live on the property? ‘The subjectivity of these standards 1s even more
apparent after reviewing prior relative farm help dwelling applications. The attached files for
the two prior approved applications and communications with the other two applicants over
the past five years Hllustrate how the County has altered their “thresholds” for meeting these
two standards. This is discussed in detail in Part 111 below.

Because the County 1s implementing state law here for terms that are undefined, the
Board cannot interpret the law with subjective standards. The “assistance 15 required” and
“commercial farming operation” standards ate not clear and objective and are therefore not
applicable to this Application.

II. The Application Meets the Subjective Definitions of “Assistance is Requiced” and
“Commercial Farming Operation.”

Although it 1s not necessary for approval for the reasons explained m Part I above, out
of an abundance of caution, the Applicant has shown by a preponderance of the evidence that
she meets the code, rule and statutory standards for a Relative Farmi Help Dwelling.

Below is the summary of the Applicant’s arguments for your consideration. All of
these summarized arguments are discussed in greater detail in the Apphicant’s written and oral
testimony already found in the record on this matter.

1. Relative Farm Help Dwellings promote the agricultural use of farmland and was the
intent behind Oregon Revised Statute (ORS) 215.283 (formerly ORS 215.213(1)(e)).!

2. The Applicant has provided untchbutted evidence of their devotion and time
commitments to their commercial farming operation and their need for help m farming
from the Applicant’s daughter as they age and their farm improves in efficiency and
productivity. These are the exact ciccumstances envisioned when the Relative Farm
Help Dwelling legislation was snplemented.

3. As “commercial farming operation” is undefined in state law and county code, LUBA
and the courts have identified three “safe harbors” for counties to rely on i making
this determination. They have clarified that these safe harbors offer wore rigorons rufe
standards than the question at hand, meaning that that if a farming operation meets the
standards of one of these safe harbors, then a county can safely conclude that the farm
is a “commercial farming operation.”? However, the court goes on to clearly state that,

! See Hopper v. Clackamas Connty, 87 Ox. App. 167 (1987) {“there is an overriding statutory and regulatory poklicy to prevent
agricultural Jand from being diverted to non-agricultural use....However, they [petitioners] do not persuade us that that
policy requites that the statute be construed as precluding the construction of this proposed dwelling; fhe sfafute's clear
Dnport is that the construction of such dwellings, under circrumslances of the precise kind present here, is velated fo and.
promates the agricultural wse of fuvm land.”) (Emphasis mine)

2 Richards v. Clackamas Connty, 79 Or LUBA 171 (2019), £ 4 states as follows:

Office phone: (458) 210-2845 375 W. 4th Ave., Sulie 205
mreeder@oregonlanduse.com Eugene, Oregon 97401

oregonlanduse.com
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i the case that a farin does not meet one of these safe harbors, then, “the county must
grapple with that issue directly and do the hard wotk of articulating the thresholds it
will apply in determining whether the farm operation at issuc qualifies as a ‘commnercial
farming opetation.” Id,

The courts have also identified what counties may consider when articulating the
thresholds to apply to determine when a farm is commercial vs non-commercial: (1)
the farm rises above being a hobby or recreational farm? and (2) the scale and intensity
is such that a reasonable farmer would devote the majority of his or her working hours
to operating the farm.*

“We here describe the two approaches discussed in Réchards I and Havland as ‘safe harbors,’
because they aze based on specific and facially morve rigorous rule standards that apply to
somenwhar analogots determinations and uses govemed by QAR chapter 660, division 033.
The two approaches are based on (1) the OAR 660-033-0020 standards for detexmining what
minimum parcel size is consistent with continuing the ‘commercial agricultural enterprise’
within a local area, and (2} the OAR 660-033-0135 standaxds for approving a dwelling in
conjunction with fann use, The rationale is that if a farm operation meets or exceeds the local
thresholds for a ‘commercial agricultural enterprise, or the farm operation is productive
enough to qualify for a primary farm dwelling, then a county could safely conclude, without
niore analpsis, that the farm operation is also a ‘commercial farming operation” for purposes

of approving a ‘relative farm help dwelling’ under OAR 660-033-0130(9).

To those two identified ‘safe harbors,” we can add a third. GAR 660- 033-013024)(b) sets out
standards for when a farn operation with a primary farm dwelling qualifies for an accessory
farm dwelling, occupied by a non-relative, Because a relative farm help dwelling is similar in
function to an ‘accessory farm dwelling’ allowed under OAR 660-033-0130(24), if the farm
operation supporting the primary farm dwelling is sufficient to qualify the property for an
accessory farm under the standards at OAR 660-033-013024)(b), we think a county could
safely conclude, without more, that the farm operation qualifies as a ‘commercial farming
operation” for purposes of QAR 660-033-0130(9). OF course, the reverse is not true: if the
farming operation supporting a proposed relative favm help dwelling did not mieel or exceed
the relevant standards undey any of these three ‘safe harbors,’ it wounld not necessavily mean
that the county must conclude that the fanming aperation ai fssue is not a ‘commercial
Januing operarion’ for purposes of OAR 660-033-0130(9). It means only that the county
must grapple with that issue divectly and do the hard wovk: of avticulating the thresholds it
will apply in determining whether the favm operation af isswe qualifies as a ‘commereial
Janming operation.” (Emphasis mine}

3 Harlund v. Polk Connty, 44 Or LUBA 420 (2003) (“Rather, we conclude that LCDC [Land Conservation and Development
Cotmnission} intended to allow the county some discretion in distinguishing ‘hobby’ or “recreational farms from those
farms that rise to the level of a commercial farm operation.”)

4 Rivhards, supra, states:

“However, as our discussion above indicates, we beficve that, as a legal matter, what
distinguishes an existing ‘commercial’ farming operation from its noncomunercial connterparts
is largely a matter of scale and intensity. Roughly speaking, we believe a commercial farming
operation is one that is of sufficient scale anel intensity that would induce and require a
reasonable farmer to devote the majority of his or her working hours to operating a farm on
the subject property.”

Gffice phone: (458) 210-2845 375 W. 4th Ave., Sulte 205
mreeder@oregonianduse.com Fugene, Oregon 7401

oregonfanduse.com
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The PC Decision to deny was based on the determination by Staff that the Applicant’s
farm did not mcet any of the three safe hatbors and then attempted to look to “scale
and intensity.”® However, in the November 22 Memo, Staff switched tacks and solely
looked to the three safe harbors without providing further analysts, removing any
analysis of scale and intensity. Although the County has some discretion® as to what
constitutes a commercial vs. non-comimercial farm, when the more rigorous safe
harbors are not met, the PC decision has failed to articulate what the thresholds are
and did not do any additional analysis.

4. The “assistance is required” standard 1s not neatly as stringent as the PC Decision
determined it s, and despite the PC Decision, it is easily met here. Casc law for Relative
Farm Help Dwellings repeatedly supports the Applicant’s assertion.

In Hopper the court found:

We do not construe that phrase to mean that the amount of the required
assistance 15 the determinant of whether there may be a relative’s
dwelling, as long as the ‘farm operator’ continues to have some
significant involvement in the farm operations. Nothing in the statutory
language suggests that the permissibility of the accessory dwelling is
mversely proportional to the level of assistance the relattve provides.
Haoppper, supra at 924.

In a Benton County case, Kenagy v. Benton Connty, 97 Or LUBA 65 (1992), LUBA found:

The unchallenged facts reflected in the appealed decision arc that the
farm operator requires assistance to perform the tasks necessary to carry
out the cattle operation on the nine acre portion of the parcel duc to his
physical condition. As pointed out m Hopper, petitioners' arguments that
the proposed assistance of the farm operatot's relatives s ‘nominal” do
not provide a basis for reversal or remand of the challenged decision.

In Harland, LUBA found:

However, PCZ0O 136.040(H) does not require that intervenor establish
that the son's full-time assistance is required year-round. The applicants
identified varied tasks the son 1s to perform on the farm and noted that
his assistance would be particulatly important during times when
intervenor cannot be present. As intervenor advances in age, it is

5 See Staff Memorandum, November 9, “The cattle breeding operation does not require a sufficient scale or intensity of
effort to require a relative to live on the farm to provide help.” and County Counsel Memorandwn, October 24, 2022 “As
part of its analysis of the LCDC regulation, staff assessed the scale and intensity of the farm use...”

6 However, this discretion is removed by ORS 197.307(4). In absence of discretion, as argued above, the standard must
ntot be applied and the Application must therefore be approved.

Office phone: (458) 210-2845 375 W. ath Ave., Sulte 205
mreeder@oregonianduse.com Eugene, Qregan 97401
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reasonable to expect that those absences might become more frequent,
and the need for the son to assist in the more stremous farm tasks would
become more pronounced. We conclude that the county's findings are
adequate to demonstrate that the som’s assistance is ‘required’ on the
farm.....

II1.The Denial is Inconsistent with Prior County Findings and Conununications on
Mecting the Defmirions of “Assistance is Required” and “Commercial Farming

Operation,” Providing Additional Support that the County does not have Fstablished
Thresholds and, therefore, these Terms cannot be Applied.

‘There have been four (4) applications for Relative Farm Help Dwellings submitted to
the County in the last five (5) years, LU-19-010, LU-19-027, L.U-21-065, and L.U-22-021. Two
were approved, one was withdrawn, and one was closed. A review of the findings for the two
applications that were approved, 1.U-19-027 and LU-21-065, as well as staff communication
with applicants of the other two applications, illustrate that the County application of the terms
“assistance 1s requited” and “commercial farming operation” has previously been aligned with
the positions argued by the Applicant and as articulated in Part I1 above. However, the County
position on these standards has shifted relating to the analysis of the Crosby Application. The
analysis for Crosby Application, LU-22-023, has been Jimited to the farm use being required
to meet one of the three Farkand “safe harbors” i order to be considered a “commercial
farming operation,” and “assistance 1s required” defined as “necessary.” Neither staff nor the
Planning Cominission explained the rationale for the change in position.

Application LU-19-027 was approved for a 47-acre farm planted with hazelnut trees;
the Farm Operator had physical limitations, and that application was approved as an “existing
commercial farming operation” without the applicant showing any income. The County
looked to potential income from the hazelnut crop as hazelnuts require substantial investment
and time before harvest and sales can be realized. The County found that the farm was
distinguishable from a “hobby” or “recreational” farm and that, although the farm had not
generated any income, the future income would be the operator’s sole source of income, the
farm, therefore, met the threshold of a “commercial farming operation.”” The County also
found that the farm met the “assistance 1s required” standard because the operator had a
physical limitation and that the majority of duties on a hazelnut farm requires the work of
more than two people.? The “smaller” size of the farm in LU-19-027, the limited farm mcome

T The staff report for LU-19-027 states in relevant part:
“As of the writing of this report the farm operation has not generated an income. The
applicant has not and cannot - immediately — provide evidence of income from the subject
farming operation to base an income comparison provided in Harland v. Polk County. ...
{The Operator’s} only source of income will be from the farming operation in the subject
property.... This is comparable to the factor used in the Harland case in distinguishing a
commercial farm from a Tobby’ or “recreational’ fann.™ LU-19-027 Staff Report Page 6.

8 The staff report states as follows:

Office phane: (458) 210-2845 375 W. ath Ave,, Suite 205
mreeder@oregonlanduse.com Eugene, Oregan 97401
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while taking into account potential income based on investment of longer term farming uses
such as fruit trees and cattle operations, and taking into account evidence that the farming
duties require more help that the farmer can perform, are all aligned with the Applicant’s
position and are contrary to the PD Deciston.

Application LU-21-065 was approved for a 118-acte property planted in grass seed,
where the farm operator was aging, and the operator only zerbaly indicated that hus son’s
assistance is required. Here, the definition of “required” was found by the County to be “need
for a particular purpose.” ‘This is in alignment with the similarly less restrictive definition
provided in the Applicant’s September 14, 2022 letter from Webster's Third New International
Dictionary, “to call for as suitable or appropriate in a particular case.” This definition 15 much
less restrictive than the “threshold” identified for the Crosby Application, where required was
defined as “absolutely necessary” or “essential” In LU-21-065, the County also analyzed the
farming practice outside the Harland “safe harbors,” and mnstead used “scale and ntensity” pet
the Richards v. Jefferson Comnty case to analyze whether the farm was a “commercial farnung
operation.” This definition of “required,” the verbal statement that the relative’s assistance is
required due to aging as being adequate evidence to meet the “assistance is required” standard,
as well as the use of methods aside from the three “safe harbors” analysis are all aligned with
our position and are contrary to the PD Decision.

Correspondence with the applicants who later withdrew or bad their applications
closed also illustrate how the County previously interpreted these temms with other
applications. Regarding the LU-19-010 application that was withdrawn, staff emailed to the
applicant on March 29, 2019:

The easiest way to qualify is by tcome..... But that level is for a
primary dwelling and doesn’t necessarlly apply to the farm help
dwelling, You will need to demonstrate that your income s more than
enough to merely qualify for a farm deferral but can be less that the
income standard for a primary dwelling.

Regarding the 1.U-22-021 application that was closed, staff emailed the applicant earlier
just this year on April 22, 2022. County staff, Inga Williams, wrote:

“As described by the Faun Operator. .. limitations posed by a health condition requires she
receive assistance with the day-to-day operation of the hazelnut farm.” Staff Report Page 5.
Support for approval was letter from a crop consultant that “the majority of dulies necessary
to operate a profitable hazelnut farm require two or more people. The application has
identified the management and labor of the hazelnut farm will be distributed between the
Farm Operator and the Relative of the Farm Operator.” LU-19-027 Staff Report Page 6.

9 “The scale and intensity of this applicant’s farming operation indicates that it can be considered a commercial operation.”

Office phone: (458) 210-2845 375 W. dth Avo., Sulte 2058
mreeder@oregonlandLise.com Eugene, Oregon 97401
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The requirement for a certain amount of income is based on case
law. ....The ways to do so are:
1. based on income
The cleanest way to demonstrate a “commercial farming
operation” is by showing farm income.
The amount of farm income nceded is not set by rule or
code. Based on casc law, this subjective amount is:
o more than werely demonstrating income necessaty for
farm deferral
o less than income standard for primary dwelling ($80,000)
o sct in a way to distinguish between a ‘hobby or
recreational farm’ and a ‘commercial farm.’
See LUBA case Harland v. Polk Co., 2003. While not
definitive, it does lay out some guidelines; namely that
the level of income to maintamn farm deferral 15 probably
not sufficient, and that a situation where all of the
applicant’s income is derived from the farm (even if that
total income is not large) probably is sufficient.
Needs to be ‘existing’ income, not speculative or planned

2. Existing commercial farming operation based on investment
Per discussion with [Oregon Department of Land and Conservation
Development] DLCD staff, an existing commercial farm operation
can potentially be demonstrated prior to gencrating a commercial level
of income if the farm use in question requires multiple years of farming
activity and sipnificant investment prior to harvest and
sales. Examples are fruit or nut trees, and livestock. A property owner
who has made significant investment into establishing a crop or
livestock farm operation that would have the potential to produce
gross income at a commercial scale could be used to demonstrate an
‘extsting cotnercial farm operation,” when sale of crop or livestock 1s
projected into the future. An application based on this evidence must
analyze:

»  Whether the existing farm use and mfrastructure (e.g. planted
fruit trees, irrigation system, livestock or other farming
operations that requite long term significant mvestment to
establish prior to yield) have the potential to produce an mcome
at a commercial scale. The farm use must be already established,
but income at a comunercial level need not have been received.

o  Whether the work at this stage requires the assistance of a
relative. If the relative’s assistance is really not be needed for
several years (e.g. at harvest) then the dwelling application is
premature. (highlighting removed)

Office phane: (458) 210-2845 375 W. 4th Ave., Sulte 205
mreeder@oragontanduse.com Eugene, Oreqgon 87401

oregonlanduse.com
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Crosby & Jordan Notice of Appeal Letter | December 19, 2022
Relative Farm Help Dwelling Application | LU-22-023

Page 9 of 10

Staff never offered a sunilar analysis for this Application. 1t is unclear whether this
Planning Commission knew of the past decisions that: (1) there are two ways to meet mcome
threshold, (2) that the Commission had the disctetion to determine if this farm exceeds a
“hobby” farm, and (3) the possibility to qualify as a “commercial farming operation” based on
investment for certain crops. Aside from oral testimony from Ms. Crosby and Ms. Jordan
regarding their extensive farming activities, such as birthing cows and moving hay themselves,
registering cattle, and manually moving the bull for mating, that clearly rise above activities
conducted on a “hobby” farm, the Applicant included a discussion on the significant
investment in their farm - over $1 million. This mvestment is related to fruit trees, irrigation,
fencing, buildings, hay, and livestock —all farm uses that take a significant investment of money
and time prior to regular harvest and sales. However, tlis investrnent was not considered a
factor for the Applicant farm; wstead, the Applicant was told in the hearmg by staff that
consideration of the potential to produce future mcome from these investments and their farm
uses was not allowable in determining if this farm is a commercial farniing operation. This 1s
contraty to previous County decisions and yet stafl never so much as hinted at these prior
decisions, much less highlight the fact that staff was suggesting to the Planning Cominission
that staff was advocating a change in interpretation.

The PC Decision is inconsistent with prior County decisions, findings and
communications regarding telative farm help dwelling applications on determining when a
relative’s assistance is required and when a farm is a commercial farming operation. Prior
County interpretations of these terms are in line with the positions the Applicant has taken in
Part 11. These inconsistencies provide additional evidence that the County, in fact, does not
have established thresholds for these two factors and, therefore, these terms cannot be applied
pursuant ORS 197.307(4).

(2) A statement of the standing to appeal; and

Pursuant to BCC 51.825(3), a person may appeal a decision of the Benton County
Planning Commission to the Board of Commissioners if, while the record was open, the
person provided written or oral testtmony to the Planning Commission regarding the decision.

Cynthia Crosby, Connie Jordan, and their attorneys, Micheal Reeder and Andree
Phelps, provided both written and oral testimony in support of approving the Application to
the Planning Commission while the record was open. Through their attorneys, Ms. Croshy
and Ms. Jordan provided written testimony on September 14, 2022, November 14, 2022,
November 22, 2022, and November 29, 2022. Ms. Crosby and Ms. Jordan, as well as their
attorneys, provided oral testimony in person at the Planning Commission appeal hearing held
on November 15, 2022.

As Ms. Crosby and Ms. Jordan provided written and oral testimony while the record
was open in support of the Application and an appeal of the decision to deny the Application,
they have standing to appeal the denial of the Application pursuant to BCC 51.825.

(3) Payment of the filing fee established by order of the Board of Commissioners.

Office phone: (458} 210-2845 375 W. 4th Ave_, Sulte 205
mreeder@oregonianduse.com Eugene, Oreqon 97401

oregonfanduse.com
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File #: LU-22-023
Appeal of Planning Commission Decision

Attachment 1: Benton County Appeal Form
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B enton Community Development Department

County Office: (541) 766-6819

P 360 SW Avery A

COMMUNITY DEVELOPMENT Somvallie. ok ora%a

‘-‘ DEPARTMENT !
co.benton.or.us/cd
APPLICATION

APPEAL OF A PLANNING COMMISSION DECISION

File # Fee*; Cost of Original Application $_ 698

ALL SECTIONS MUST BE COMPLETED. ATTACH ADDITIONAL SHEETS IF NECESSARY.
REVIEW WILL BEGIN ONLY WHEN THE APPLICATION IS DETERMINED TO BE COMPLETE

Appellant

Name: Cynthia Crosby & Connie Jordan Phone #1: 503-364-8310
Address: 31992 Fern Read Phone #7:

City & Zip: _ Philomath, 87370 Email: cyncrosby@comcast.net

Other individuals to be notified of this application:

Name Address City & Zip

The appellant hereby requests the Board of County Commissioners to consider the following decision:

LU-22-023 Farm Help Dwelling for a Relative

File Number: Nature of Application:

Decision: Planning Commission Denial of Dwelling Application Decision Date;:  December 6, 2022

Assessor’s Map & Tax Lot Number: T 12 S, R 6 W, Section(s)__24C  Tax Lot(s)__ 108

REQUIRED: (Failure to cite specific Plan or Code provisions and ta demonstrate standing will nullify your appeal.
See BCC 51.830. Attach additional sheets as necessary.)

1. State the reasons for the appeal, citing the specific Comprehensive Plan or Development Code provisions
which are alleged to be violated:

Applicable criteria were Benton County Code (BCC) Sections 55.120, 55.405, 99.810, and 99.705. All criteria were

met except BCC 55.120(1){b}, which is the basis of this appeal.

2. A statement of the standing to appeal: Appellants have standing to appeal per BCC 51.825(3), as they

provided written and oral testimony to the Planning Commission regarding the decision in question while the

record was open,

Appeal of Planning Commission Decision lof2 April 2021
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File #: LU-22-023
Appeal of Planning Commission Decision

Attachment 2: Planning Commission Decision
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File #: LU-22-023
Appeal of Planning Commission Decision

Attachment 3: Prior Benton County Relative Farm
Help Dwelling Findings and Communications

LU-19-027 Findings — Approved
LU-21-065 Findings — Approved
LU-22-021 — Email Communications - Closed
LU-19-010 — Email Communications - Withdrawn
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COMMUNITY DEVELOPMENT DEPARTMENT
360 SW Avery Avenue

Corvallis, OR 97333-1139

(b41) 766-6819

FAX (541) 766-68891

File No..EU-19-027

STAFF REPORT
NATURE OF Request for an accessory farm-help dwelling for a relative of
APPLICATION: the farm operator on an approximately 46-acre property.
APPLICABLE CRITERIA: Benton County Code Sections 55.120, 55.405, 99.405, 99.705,
and 99.800.

PROPERTY LOCATION: 1654 Christmas Tree Lane NW (T10S R4W Section 36, Tax
Lot 100 & 205)

PROPERTY OWNER: Seth & Hannah Fortier
ZONE DESIGNATION: Exclusive Farm Use (EFU)
COMP. PLAN Agriculture
DESIGNATION:

CAC PLANNING AREA: North Benton (not active)
STAFF CONTACT: Rebececa Taylor

FILE NUMBER: LU-19-027

L BACKGROUND

On May 2, 2019, an application for an accessory farm-help dwelling for a relative of the farm
operator was received at the Community Development Department and deemed complete. This
application shall be reviewed administratively pursuant to BCC 53.160 and therefore does not
require notice of application to surrounding property owners. A request for comments from other
Benton County Departments and Divisions was requested on June 3, 2019,

11, COMMENTS

On July 10, 2019, Gordon Kurtz, Benton County Public Works Department, stated in an email
that subject property fronts and takes access from Christmas Tree Lane, which is a City of Albany
facility, and that Benton County Public Works will have no comments or conditions for the

proposed land use.
Staff Response: A request for comments from City of Albany Public Works was requested
on July 10,2019. On July 11, 2019, Ron Irish, Transportation Systems Analyst for the City
of Albany, responded stating that, “Albany does not have any issues with the proposal.”
On July 10, 2019, Robert Turkisher, Environmental Health Division, submitted an email
stating the following:

LU-19-027 Staff Report Page !
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“A septic Authorization Notice will be required to consider reconnection to an existing seplic
system. A Repair or Alteration permit may be required to upgrade the system.”

Staff Response: This information is discussed in subsection 9 of section 1V — Findings
Applying Code Criteria — and included as Condition 6 in the section VI— Conditions of
Approval,

No other written comments had been received at the time this decision was written,

1.  FINDINGS OF FACT

1. The subject property is within the Exclusive Farm Use (EFU) Zone. Surrounding land
immediately adjacent to the subject property is also zoned EFU. Land to the southwest of the
subject property is located within the city limits of the City of Albany. The southeast half of
Horseshoe Lake extends approximately 6 acres onto the westetly corner of the subject
property.

2. Benton County Assessor records show that the subject property contains a 2002' and 19702
manufactured dwelling, and several outbuildings identified as a 1975 lean-to, a 1975 utility
shed and a 1970 flat barn.

3. As shown on Benton County Flood Insurance Rate Map Panel No. 41003C 0111G, the entire
subject property is located within the designated 100-year floodplain. This information is
further discussed in the Advisory Information section of this staff report.

4. According to the United States Fish and Wildlife Service (USFWS) wetland areas have been
designated in and around Horseshoe lake. Notice of this application was sent to the Department

of State Lands {DSL) was sent on June 5, 2019. On June 25, 2019, DSL responded by email .

including the statement that, "[a] state permit will not be required for the proposed project
because, based on the submitied site plan, the project avoids impacts to jurisdictional
wetlands, or other waters. ” This information is further discussed in the Advisory Information
section of this staff report,

IV.  FINDINGS APPLYING CODI CRITERIA

The Planning Official, having reviewed all the evidence and testimony, finds as follows. Written
testimony from the applicant is included in italics.

1 The dwelling will be located on a lawfully established parcel or lot. [BCC 55.120(1)]

Findings: The legal parcel configuration for the subject property consists of Tax Lot 100 and
Tax Lot 205 (T10S R4W, Section 36) as a single 46.4-acre unit of land. This configuration was
anthorized as the result of a minor land partition approvat granted by Planning File LD-90-

17. However, deeds recorded in 1990°, as well as the most recent deed recorded in 2015%,
incorrectly describe Tax Lot 100 and Tax Lot 205 as separate parcels.

Conclusion: Because partition approval to divide the property into two separate parcels has not
been obtained, the recording of the above listed deeds constitute an illegal partitioning of the
land by deed. As a condition of approval the applicant will be required to record a cotrected deed

! Permit No, MH020024 (Manufactured Home Replacentent), Benton County Cormmunity Development,

2 permit No. D0200014 (Decommission of 1970 Manufactured Home), Benton County Community Development,
3 Document Nos. M-126872-90 & M-126873-90, Benton County Deed Records

4 Document No. 2015-533160, Benton County Deed Records

LU-19-027 Staff Repor! Puge 2
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description accurately describing the legal parcel configuration as approved by LD-90-17. This is
included as Condition X in the Conditions of Approval section of this staff report. With this
condition of approval, this criterion is met.

2) The dwelling will be located on property used for farm use; [BCC 55.126(1)(2)]

Applicant’s Statement(excerpts): “In 2015 we purchased [the] 47+ acre tract of EFU land and
moved out of the city to start Hazelnut Hollow. Multiple years of studying the hazelnut industry
equipped me [Hannah K. Fortier] with the knowledge needed fo seek out the ideal land. Hazelnuts
need a specific soil composition, irrigation volume, topography, and climate to maximize yields
and in return, profits. We curvently have 30 acves of planted, irrigated hazelnut trees with a
proposed 14-acre expansion which would bring the total acreage to 44... Hazelnut Hollow is a
for profit’ farm created with the intention of providing a living for our family.” In response to an
email requesting clarification about the proposed additional 14-acres, the applicant explained,
“Hazelnut Hollow is in the process of trying to buy Allan’s [Allen Fechtig’s property identified as
tax lot 101 see below] 14-acres.”

Findings: The applicant is proposing to convert an existing building on Tax Lot 100 (see
below) as the farm-help dwelling. As discussed in the Findings Applying Code Criteria subsection
1, Tax Lot 100 and Tax Lot _ _ . _

205 constitute one single
parcel.  Google Earth aerial
imagery dated July 26, 2018

(see right) shows _ : ]
approximately 30 acres of the - : B E | e 25 s
subject property planted with § ) ; hazinut
hazelnuts. The applicant is N Appiozimtely 14 xres :

currently  attempting  to propened

purchase an additional 14-
acres (Tax Lot 101 see right)
for hazelnut production. The
Benton County Assessor’s
Office is assessing Tax Lot
100 as Property Class 559,
Exclusive Farm Use Deferral -
Manufactured Home and Tax
Lot 205 as Property Class 550
Exclusive Farm Use Deferral

5 Proposed Farm Help thvetling N
R Ba['e Laﬂd. Based on t.he . in ewisting structure

applicant’s statement above
the hazelnut farm on the P
subject property is a “for X
profit” operation. :

Conclusion: Per BCC B Appeoxiarately 5 acres planted

hazelnud trees

51.020(}5) Farm Use means,
“the current employment of |
land for the primary purpose |
of obtaining a profit in money
by raising, harvesting and B
selling crops...” Based on the [gegeeathmager oste: 72672018 Fig
aerial imagery showing 30 B '

LU-19-027 Staff Report Puge 3
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acres of established hazelnut crops, the assessment of the property as qualifying for farm deferral
and the applicant’s statement describing purpose of the farm to obtain a profit in money by raising,
harvesting and selling of crops, staff concludes the dwelling will be located on property used for
farm use. This criterion is met.

£y The dwelling will be located on the same lot or parcel as the dwelling of the farm
operator, and occupied by a child, parent, stepparent, grandchild, grandparent,
stepgrandparent, sibling, stepsibling, niece, nephew or first cousin of the farm operator or
the farm operatox’s spouse, whose assistance in the management and farm use of the existing
commercial farming operation is required by the farm operator; [BCC 55.120(1)(b)]

Applicant’s Statement (excerpts): I, Hannah Fortier, am the Farm Operator and the owner of
Hazelnut Hollow... At the age of eight, .1 was diagnosed with a... degenerative disease of the

cornea... This disease has progressed to a point where I amn now degally-blind-in-both-eyes ...

Blindness, limits my ability to drive thus limiting my ability to work outside of home. Hazelnut
Hollow was developed as a solution to provide me with a sustainable, home-based, vocation that
will generate enough income to support me and my family... Now éntering the 4t year of furming
we.will- harvest oty first érop in'Septémber.’ It-is clear-that I-will need help with-the day-to-day
demands Oj our-hazelnut:farmp My parents, Matt and Naomi Strauser, agreed to leave their home
of 20 years to come and help work the farin. This opportunity presents a timely, and much needed
economic relief. Investirig over $160,000. 00'in Hazelnit Hollow'we need fo save money wherever

possible

i.  Orchard Tractor 35,000
ii. Herbicide & Pesticide Sprayer $£25,000
iit. Orchard Mower £6,000

iv. Nut Harvest Trailer 87,000

v, Orchard Marking & Planting $30,000
vi, Chemical/Fertilizer/Pruning/Floor Management §12,000
vii. Drainage Tile/Land Leveling 10,000
vii Automatic Drip Irrigation %35,000

LU-19-027 Straff Report Page 4
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Included with the applicatlon is a letter dated April 22, 2019, from Lyle Gibbs, Crop Consultant
with Nutrien Ag Solutions’ along with an attachment entitled Hazelnut Program — 4 Years and

Older (see right). In the letter Mr. Gibbs states
(excerpts),” I have had the privilege of working Hazelnut Program
with this farm since its inception. As the crop A Yabrrand Dléar
consultant I am responsible to counsel the farm |22 Job Equipment Area
. . Janyary Pruning 2+ people every Tree
operafor on all things erfainin fo cro February | Floor Spray/Weed Comtrol Sprayer Whole Orchard
p Paint T 2 f Every Ti
L3 . . aint Trees + peaple very Trea
man‘ag(‘?”?ent.. I am h” Ed by gfo.ﬁ:’efs fo help March Blight Spray Adrblast Whale Orchard
maxinize ylelds fhuS maxunizing p?‘oﬁts. Aprif Granular fedtilizer 2+ people Whale Orchard
Y Y . . . . ., Lafcium Ritrate 2+ people Whole Qrehard
fl_’azelnut -qulow ‘his ~now “Scaled -to “a:point; Vowing T e T Whele Orchard
where .-if.-needs addﬂional_Iaban;_(bgyondjusf fhe May Sucker Contra! 2+ people Free Rovis Caly
., ) RO T . . fnsact Control Airblast Whole Qrehard
Jarm operator) to-secure-maximum.crop yields, Mowing Tractor MMorer ] Whote Drehard
= ; ; June Install Diip Lines 2-4 people Tree Rows Only
be as environmentally efficient as poss:bl_e, and uta itp Lne e e oot
assure the safety of the furm labor... This help Foliar Fealzer Rirblast Whale Orchard
. . " P Mowing Tractor{Mower Whale Orchard
WIH Z'JB ube.dfbf’ ﬂ’!e day-fo-day ’equ” ements Of July Iasect Contral Aichlast Whole Grehard
running this commercial farm. Attached you will Suckes Controt 2+ people Tree Rows Only
. . fquid Ferth, Delp Syst Tree Re Soly
find a list of the ongoing demands of Hazelnut T e e T Wit le Oachard
Hollow, and youwill-also note most.of the-ifems August Imses onael 2"“"“‘[ ;‘“""; "“*:’f
. Lxer Nty o +* pen__g_e res Hows Dnty
require:2.or-more.people:- faliat Fertiizer Aisblast Whole Orchard
) s . , Moving TractorfiAower Whole Orchaed
The applicant incinded a document entitled ||september Rull Diip Lines Lipaoplo, | Ties Rows Only
. . ap e Pre - Havest Moyiis Tract & Whole Brechard
“Hazelnut Program Explained,” identifying et T S aeerte T Wihele Orehard
Hannah Fortier as the Fﬂ'f”ﬂ Ope?‘ﬂf()f' and Matt Getober floors;':rav!\"feeqmntml Sprayer Whole Orchard
. Novarnber Winter Fertiiizer 2+ pegple Whale Orchard
Strauser as the Relative of the Farm Operator. In || pecemter Praning 3 people Every Tree

this document the applicant distributes the duties

listed in the Hazelnut Program attachment (see above) in to two categories — Primary-Labor.and
:Secondary Labor+— Primary Labor assigned to the Farm Operator and Secondary Labor assigned
to the Relative of the Farim Operator.

Findings: As required by BCC 55.120(1)(b) to be eligible for a Farm Help Dwelling for a Relative
an applicant mnust provide sufficient narrative and supporting documentation to demonstrate that
three key conditions are met: a.) The Farm Help Dwelling will be located on the same lot or parcel
as the dwelling of the farm operator; b.) The Farm Help Dwelling will be occupied by a relative
of the farm operator whose assistance is required; and;e;)iThe farm use on the subject property
constitutes an existing commercial farming operation.

a.) The Farm Help Dwelling will be located on the same lot or parcel as the dwelling: The
most current deed for the subject property is recorded as document number 2015-533160
(Benton County Deed Records). As. discussed in subsection 1 above, the current deed
incorrectly describes the property (Tax Lot 100 and Tax Lot 205) as two separate parcels.
However, as identified by the applicant the accessory dwelling will be located on Tax Lot
100, the same Tax Lot as the primary residence, With compliance to Condition X this

criterion will be met.
:b.)iThe Farin Help Dwelling will occupied by a relative of the farm operator whose

assistance is required: As described by the Farm Operator, Hannah Fortier,/limitations::
poséd by-a-health-condition requires she:-receive assistance with the day-to-day:operations .-

of the Hazelnut fann In an email Lecechd ﬁom Seth Fortie1 in Lesponse to a request for

husbdnd) and Hannah Forttex (Falm Opeiatm) M. Fortier stated (excerpts), .. Hannah's

3 According to Nutrien Ag Solutions website https:/www.nuirienagsolutions.com/, “Nutrien Ag Solutions offers a
wide range of products and services to clients in the agricultural sector.”

LU-19-027 Staff Report Page §
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only sowrce of income is from Hazelmut Hollow... [ have a career of my own, whicl is why
Lwill not be operating the farm.” Mrs. Fortier’s has identified her father, Matt Strauser,
as the relative who will both occupy the Farm Help Dwelling and provide the required
assistance in the farming operation. Furthermore, according to Lyle Gibbs, Crop
Consultant with Nutrien Ag Solutions, and supported by the Hazelnut Program attachment,
the majority of duties necessary to operate a profitable hazelnut farm require two or more
people. The applicant has identified the management and labor of the hazelnat farm will’
be disttibuted between the Farm Operator and the Relative of the Farm Operator.

¢.) The farm use on the subject property constitutes an existing conumercial farniing
operafion.

Commercial Farming Operation

As concluded in section 2 above, the subject property is used for farm use as
conditioned by BCC 55.120(1)(a), however BCC 55.120 does not explain what constitutes
an existing commercial farming operation as condition by BCC 55.120(1)(b). This code
section mirrors Oregon Administrative Rule (OAR) 660-033-0130(9), which also does not
define the term commercial farming operation.

In Land Use Board of Appeals (LUBA) case Harland v. Polk County, 2003, a distinction
's made between the terms farm use and commercial farming operation, “the relatively
~wminor level of agricultural activity that might qualify a property for preferential
- agricultural assessment is rot necessarily sufficient to gualify as a commercial farm
speration within the meaning of OAR 660-033-0130(9) ". Further reading explains, “that
LCDC [Oregon Land Conservation and Development Commission] intended to allow the
~ounty some discretion in distinguishing ‘hobby’ or ‘recreat_ional " farms from those farms
ithat vise to the level of a commercial farm operation.” LUBA concluded that in the Harland
\case the fact that, “all of the [Farm Operator’s] income is derived from the far m,” serves
as adequate findings that a “farm use is also a ‘commercial farm operation,’ as that term
‘s used in QAR 660-033-0130(9)."

As of the writing of this report the farm operation on the subject property has not generated
an income. The applicant has not and cannot — immediately— provide evidence of income
froin the subject farming operation to base an income cotmparison to the example provided
in Harland v. Polk County. As brought out in subsection (b) above, Flannah Fortier’s only
source of income will be from the farming operation on the subject property while Seth
Fortier’s income will be obtained from outside of the farming operation. This is comparable
to the factor used in the Harland case in distinguishing a commercial farm from a “hobby”
or “recreational” farm.

The Harland case provides guidance in distinguishing a “hobby” or “recreational” farm
from a commercial farming operalion, however it does not isolate for analysis what
constitutes an existing farmmg operation. The absence of an income (a common metric in
determining eligibility for Farm Related Dwellings in the EFU zone®), together with the
absence of a clear definition of what constitutes an existing commercial farming operation,
necessitates an interpretation of exisling as used in OAR 660-033-0130(9). Staff can be
guided by the examples provided by Harland v. Polk County, 2003, however more
importantly staff must acknowledge "that LCDC intended to allow the county some
discretion.”

Existing:

§ BCC 35.109 (880,000 [ncome Test); BCC 55. 1‘12 ($40,000 Income Test)

LU-19-027 Staff Report Page 6
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In an email dated July 3, 2019 from Teagan Moran, Small Farms Education Program
Assistant with OSU Extension Service, responding to a request for information on how
OSU Extension Service would define an Existing Commercial Farming Operation, she
states,

(Excerpt) ... here are some of the reasons that our Small Farms program chooses not to
hammer out a definition for Small Farms in Oregon. These factors should be considered
when defining a commercial small farm operation.

o Oregon has a diversity of small farm operations and so owr program does not define
a commercial operation by acreage, crop type, or income.

s You can reference the following article that was recently published in
Growing: What is a Small Farm?
hitps://extension. oregonstate edi/sites/default/files/doucments/937 I/mar-

apr-growing-final-web-version. pdf

o There are “existing commercial operations” that do not see any income for many
years if they are investing in fiuit trees or other crops that require an establishment
period.

o A commercial farm cannot be defined by a ‘sole income’ model — as most small
Jfarms are par! time, supported by off farm income, or choose to integrate off farm
income for benefits such as health insurance and retirement.

s We would view a commercial farm as one thai has intent to sell, that in lieu of that
farm having product ready to sell or income tax history, a business plan or
investment in infrastructure can show this intent...”

According to the applicant, approximately $160,000 has been invested into the
establishment of 30 acres of hazelnut trees. The hazelnut farm is entering its 4™ year and
the applicant anticipates its first crop in September 2019. Figure 1 above shows there are
presently 30 acres of existing hazelnut (rees on the subject property. As seen in the table
(see below) excerpted from Oregon Department of Agricultural 2017 Agripedia, the most
recent hazelnut production data available (2016), one acre of hazelnuts trees yielded 1.19
tons of hazelnuts at a-price of $2,700/ton. According to this data, 30 acres of hazelnuts

would have the potential to generate up to $81,000.

i
Hazeinut Utilized Production -—— Oregon: 2008 - 2046 and Farecasted September 1, 2017
[Ir-sheil basks)
s
N Value of
Ullzed . . y
year - yiald per awe * Price Utilized
Production Production
{fona} (tans} deliars per ton 1,000 dollars
2008, - 32,000 1.13 1.620 31,840
200D serertese b et 47,000 1.64 1.6%0 79430
20, 28,000 0.97 2,410 67,480
2011 28,500 1,35 2330 89,705
2012 35500 122 1,830 54,965
2043, . 45,000 150 2880 120,600
-1 5 L TP SO - 16,000 1.20 3,600 129,600

15 21000 a1 2400,

16 " 4 jmig 2700 118% !
20177 36, {MA N A
(NA) Not availabie.

1 Yield is basad on ullized production.
* Forecast.

Hazelnuts like fruit trees require, as described by OSU Extension Service, “an
establishment period” prior to yielding crops for sale. Hazelnut Hollow has demonstrated
through the establishment of 30-acres of hazelnut trees, approximately $160,000
investment in farming infrastructure/machinery and development of a farm business plan,

LU-19-027 Staff Report Page 7
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that the subject farming operation_has been established w1£h J,.}le intent to sell crops
_commercially. Using the data above Hazelnut Hollow would have the potential to earn up’
$81,000 in gross annual income, which, as a point of comparison, would satisfy the income

requirement for Farm-Related Dwellings approved pursuant to BCC 55.109 and 55.1 127

As brought out by Mr. Gibbs, Crop Consultant, and discussed earlier, the “establishment
period” and continued management of a commercial hazelnut farming operation requires
a minimum of two people.

Conclusion: The accessory farm-help dwelling will be occupied by a relative of the farm
operator (Mait Strauser) and will be placed on the same parcel as the dwelling of the farm operator
(Hannah Fortier). The assistance of the farm operator’s father is required for the continued
management of the farm. Hazelnut Hollow constitutes an existing commercial farming operation.
This criterion is met.

4) The farm operator shail continue to play the predominant role in the management
and farm use of the farm. For purposes of this section, a farm operator is a person who
operates a farm, doing the work and making the day-to-day decisions about such things as
planting, harvesting, feeding and marketing. [BCC 55.120(3)]

Applicant’s Statement(excerpts): I, Hannah Fortier, am the Farm Operator and the owner of
Hazelnut Hollow... Now entering the 4" year of farming we will harvest our first crop in
September. It is clear that I will need help with the day-to-day demands of our hazelnul farm.

Findings: As the Farm Operator and the owner of Hazelnut Hollow, Hannah Fortier will
continue to play the predominant role in the management and farm use of the farm.

Conclusion: This criterion is met.

5) Notwithstanding ORS 92.010 to 92.190 or the minimum lot or parecl requirements of
the zone, if the owner of a dwelling deseribed in this scetion obtains construction financing

e it nm Finmanning convmad ke tha diwalling and tha canniraed narty faranlanes nn tha dwalling

the secured party may also foreclose on the homesite, as defincd in ORS 308A.250, and the
foreclosure shall operate as a partition of the homesite to create a mew parcel. Prior
conditions of approval for the subject land and dwelling remain in effcet. For the purpose
of this section, “foreclosure” mcans only those foreclosures that are exempt from partition
under ORS 92.010(7)(a).

Findings: Benton County code requires that no new parcel shall be created from a lot or parcel
containing a farm help dwelling for a relative (BCC 55.305(2)(a)). Therefore, except for the
foreclosure described in this section, future approval of a land division for the subject property that
would separate the accessory farm-help dwelling approved pursuant to BCC 55.120 from the
primary dwelling would not be approved unless a secured patty foreclosed on the dwelling.

Conclusion: This criterion is met.

) BCC 55.405 Siting Standards and Requirements.
{A) BCC 55.405(1) through (5) Siting Standards.

Findings: The remaining siting standards in BCC 55.405(1) through (5) must be evaluated on
the basis of a site-specific development plan, which will occur at the time the applicant submits
plans for a building permit. As a condition of approval, the applicant shall site the replacement

7 BCC 55.109 (580,000 Income Test); BCC 55.112 (40,000 Income Test)
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dwelling in compliance with the provisions of BCC 55.405(1) through (5), and is included as
Condition 3 in the Conditions of Approval section of this staff report.

Conclusion; With the above condition of approval, this criterion is met.

7 BCC 99.405. General Rule of Frontage.

(1) Every new dwelling and new structure designed for commereial, industrial or public
occupancy which is not part of an existing use on a parcel or lot shall be sited on a parcel
or lot which has a minimum of twenty-five (25) feet of frontage along an improved public

road. {BCC 99.405(1)]
(2) In the alternative to compliance with 99.405(1), a new dwelling may be allowed
without the required frontage if: [BCC 99.410(1)]

(a) The parcel or lot has no physical frontage on a public road right-of-way; or

(b) The roadway withiu the adjoining public road right-of-way has not been
constructed to County Secondary Road Standards in BCC 99.515(4); or

(c) The parcel or lot is unable to achieve access to an adjoming right-of-way due to
physical constraints such as terrain or water bodies, or due to legal constraints such
as restrictions contained within the title records or conditions previously imposed by
the County. [BCC 99.410(1)(a) through (c)|
(3) A building permit for a proposed dwelling whieh gualifies for an exception pursuant
to BCC 99.410(1) may be issued if: [BCC 99.410(2})]
(a) The applicant submits evidence of an easewent of record which provides for
access across private property between the subject property and an improved public
roadway; or
(b) If the parcel or lot fronts or obtains access via an unimproved or substandard

roadway within a public right-of-way, the applicant causes the roadway to be
improved to County Secondary Road Staudards in BCC 99.515(4). [BCC 99.410(2)(a)

and (b}]

Findings: The subject property has approximately 1,660 feet of frontage along Christmas
Tree NW, whieh is part of the City of Albany’s Transportation System. As discussed in the
Comments section above, City of Albany has confirmed that they will have no conditions for the

proposed development.
Conclusion: This criterion is met.

L) BCC 99.810 Water Well Standards for Building Permit. If a well is proposed for a
dwelling or place of pnblic occupancy, the applicant shall submit the following evidence that
the well yields an adequate flow of microbiologically safe water for each dwelling or use:

(1) A well log prepared by a licensed well driller and filed with the State Watermaster
indicating the well is a drilled, cased well.

(2) A water quality test prepared by an approved testing laboratory showing that the
well meets the Environmental Protection Agency (EPA) standards for coliform
bacteria and nitrates. If water quality does not meet the EPA standards, the Bentou
Count Health Department must approve plans for water treatment.

LU-19-027 Siaff Report Page 9
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(3) A Minor Pump Test pmrsuant to BCC 99.845 performed within the past year.
However, notwithstanding BCC 99.845(4), wells on other properties need not be
tested. : '

Findings: The applicant request approval for a Farm Help Dwelling for Relative, therefore BCC
99.810 shall apply to the subsequent building permit to authorize the establishment of a dwelling
on the property. These requirements are included as Condition 5.

Conclusion: With the above conditions, this criterion is met.

)] BCC 99.705. Sewage Disposal. Each proposed dwelling...shall be served by a sewage
disposal system which complies with the requirements of the Oregon Departmeut of
Environmental Quality. [BCC 99.705]

Findings: On July 10, 2019, Rob Turkisher, Environmental Health Division, stated in an email
that a Septic Authorization Notice will be required for the connection of the Farm Help Dwelling
for a Relative to an existing system and that a Repair or Alteration permit bay be required to
upgrade the system. These requirements are included as Condition 6.

Conclusion: With the above conditions, this criterion is met.

V. CONCLUSION

Based on the findings above, as well as information in the file, the Planning Official has determined
that the application meets the criteria for an accessory farm-help dwelling for a relative of the farm
operator is approved, subject to the conditions listed below.

Vi. CONDITIONS OF APPROVAL

The Community Development Department will objectively determine compliance with all
conditions of approval.

1 Tt s oo d el Lk e 120 miaTar L o Tlaaiaa TRl Tl L a M adnticim AF flan T
I

Operator, as allowed by BCC 55.120. -

Note: Any fature approval of a land division for the subject property that would separate the
Farm-Help Dwelling approved pursuant to BCC 55.120 from the primary dwelling shall not
be approved unless the Farm-Help Dwelling meets the criteria for a principal farm related
dwelling.

2. Pursuant to BCC 55.075(1), this approval shall be valid for 2 years from the date of final
decision. Pursuant to BCC 55.085, the Planning Official may approve a l-year extension of
this approval if it is requested in writing by the applicant prior to the expiration of the approval
period, Failure to apply for required permits within that time, or subsequent faflure to maintain
active permits until final inspection approval, shall invalidate this approval.

3. The proposed accessory dwelling shall be sited in compliance with the provisions of Benton
County Code. The accessory dwelling shall be sited such a way that it complies with the
standards set in BCC 55.405, and any other siting standard(s} in effect at the time of
construction,

4, [foneisnot already in place, the landowner shall sign for recording in the County deed records
a deed restriction binding the landowner and the landowner’s successors in interest, prohibiting
them from pursuing a claim for relief or cause of action alleging injury from farming or forest
practices for which no action or claim is allowed under ORS 30.936 or 30.937. The covenant
will be prepared by the Community Development Department. The fee for recording this

LU-19-027 Staff Report Page 10
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. Planning Division
- Benton
e County Office: (541) 766-6819
g4 3 COMMUNITY DEVELOPMENT 360 SW Avery Ave.
- Corvallis, OR 97333
. ‘M DEPARTMENT co.benton.or.us/cd

File No, LU-21-065

STAFF REPORT
FARM-HELP DWELLUING FOR A RELATIVE

NATURE OF APPLICATION: Request for a farm-help dwelling for a relative of the farm
operator on an approximately 118-acre property.

APPLICABLE CRITERIA: Benton County Code Sections 55.120, 55.405, 95.405, 99.705,
and 99.800.

PROPERTY LOCATION: §725 Springhill Drive, Albany; property on the northeast corner

of Springhill Dr and NW Independence Hwy
T10S RAW Section 10, Tax Lot 200

PROPERTY OWNER: Frank Bricker (Linda C. Bricker is also listed as an owner but
she passed away in December of 2020)

ZONE DESIGNATION: Exclusive Farm Use {EFU)

COMP. PLAN DESIGNATION:  Agriculture

CAC PLANNING AREA: " North Benton (not active)

STAFF CONTACT: Inga Williams

I, BACKGROUND

On August 26, 2021, an application for an accessory farm-help dwelling for a relative of the
farm operator was received at the Community Development Department and deemed
complete. This application shall be reviewed administratively pursuant to BCC 53.160. It does
not require notice of application to surrounding property owners. A request for comments from
other Benton County Departments and Divisions was sent on September 2, 2021.

il COMMENTS

On September 9, 2021, Gordon Kurtz, Benton County Public Works Department, stated in an
email that Public Works has no comments or conditions regarding road improvements.

Staff Response: No response needed.

On September 8, 2021, Ron Dettrich, Building Official, made the following comment, “Building
permits are required for the change of use of the shop to a residence as per R105.1 Oregon
Residential Specialty Code. This would inctude separate permits in addition to the structural
permit for alterations to the plumhing, mechanical and electrical systems in the proposed

residence.”

Staff Response: This is included as a Condition of Approval.

{.U-21-065 Staff Repart.docx Page 1
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IH. FINDINGS OF FACT

1. The subject property is within the Exclusive Farm Use {EFU) Zone. Surrounding land to the
north, south, east, and west of the subject property is also zoned EFU. Land to the north of
the subject property is located within Polk County.

2. Benton County Assessor records show that the subject property contains an existing
dwelling constructed in 1914! and a temporary medical hardship dwelling {converted from a
shop) placed in 20107, several accessory structures, a septic system, and a well. Access is
obtained via the north side of Springhilt Drive.

3. Apermit for a 1,152 square foot shop/office was submitted in 2008. A covenant was signed
by the property owner (a refative of Mr. Bricker} in November of 2008 stating that the
accessory building would not be used as a dwelling unit. When submitting this application,
the applicant verbally indicated that this shop was renovated into a dwelling unit and used
for the temporary medical hardship cited above in #2. However, no building permits to
renovate the structure into a dwelling have been found. In addition, the temporary medical
hardship approval expired due to inactivity. In order to be used as a dwelling for a relative,
new permits and inspections will need to be completed per the requirements of the
Building Official.

4. In 20186, a property line adjustment?® was approved that transferred 58.98 acres from the
adjacent east property to the subject property, resulting in the current 118.26 acres. This

! Benton County Asscssor’s Records

2 The medical hardship approval, LU-11-017, expired on May 10, 2013 because the conditions of approval were
never completely met. The applicant states that the medical hardship structure was in use.

I LU-16-073
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property line adjustment also transferred the dwellings and accessory structures from the
east property to the subject property.

5. The subject property was determined to be a legal parcel during review of the 2016
property line adjustment, through a deed recorded in 1976% The subject property was part
of a larger tract that was bisected by Independence Highway prior to 1989, which is a
County owned minor arterial road. County policy follows ORS 92.010 and allows a road
right-of-way to legally divide a property if it was bisected by the road and re-described as
two distinct parcels in the deed records prior to 19895. The current property configuration
was approved through the 2016 property line adjustment.

6. Asshown on Benton County Flood Insurance Rate Map Panel No. 41003C0D085F?, the
subject property contains designated 100-year floodplain. All structures visible by aerial
review are located outside of the floodpiain, this includes the structure to be used as a
dwelling by the relative. '

7. Soap Creek bends south into northeast corner of the subject property and there are a few
small creeks that run through the property. None are close to the dwellings.

8. There are wetlands located on the property but they occur in the northeast corner and
follow along the east propertyiine.

9. There are four types of soil on the parcel, all of which are considered prime farmiand soits:
Awbrig silty clay loam, Waldo silty clay loam, Willamette silt loam, and Woodburn silt loam.

IV. FINDINGS APPLYING CODE CRITERIA

The Planning Official, having reviewed all the evidence and testimony, finds as follows. Written
testimony from the applicant is included in jtalics.

CHAPTER 55
BCC 55.120 Farm-Help Dwelling for a Relative of the Farm Operator.

(1) One farm-related dwelling may be permitted on a lawfully established parcel or ot,
subject to administrative review by the Planning Official pursuant ta BCC 53.160 for

compliance with the following eriteria:
3 , :

(a) The dwelling will be located on property used for farm use; : .

Findings: The parcel is farmed for grass seed, as evidenced by the receipts submitted with
the application. The current grass seed being raised is Kentucky tall fescue. The Benton
County Assessor’s Office is also.assessing this parcel as Property Class SS1, which is Farm,,:
EFU, Improved.

The applicant proposes to use the shop that was converted to a medical hardship dwelling

as the dwelling for his son {permits will be needed to ensureé that the conversion was done
; : .

H |

41 M-65307; Benton County Deed Records’
3 Effective June 2, 201}
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according to buillding code requirements). This shop and the farm use are located on the
same parcel.

Conclusion: Per BCC 51.020(15) Farm Use means, “the current emplayment of land for the
primary purpose of obtaining a profit in money by raising, harvesting and selling crops...”
Based on the assessment of the property as qualifying for farm deferral and the applicant’s
recelpts for the sale of grass seed, staff concludes the accessory dwelling wilf be located on
property used for farm use. This criterion is met.

{b} The dwetling will be located on the same lot or parcel as the dwelling of the farm )
operator, and occupied by a child, parent, stepparent, grandchild, grandparent, step
grandparent, sibling, stepsibling, niece, nephew or first cousin of the farm operator or the
farm operator’s spouse, whose assistance in the management and farm use of the existing
commercial farming operation {not including marijuana) is required by the farm operator;

Findings: The principa! dwelling is occupied by the farm operator, who is the applicant. The
applicant states that,

“On our farm | provide the land, the machinery, and oll of the aperating capital. | decide
what craps to plant, when to harvest, it's my réspansibi!ity to determine when ta sell the
crap and at what price. 1 also da all of the baokkeeping for the farm and the taxes.”

The farm dwelling for a relative will be located within close proximity to and on the same
parcel as the primary dwelling. The applicant indicates that the dwelling will be used by his
son, whose assistance istequired to help operate the farm. One dicticnary definition of
required® for this purpose is “need for a particular purpose.” The applicant verbally
indicated that his son is required more as he is aging and has stated how his son assists him
on the farm:

“Steve does 80 to 90% af the repair ond maintenance of the farm equipment we trade
off combine and truck driving during harvest he drives tractar about half af the time has
done all of the weed wiping on the new planting of tall fescue and will do most af the
clEaning af our seed next year after we set up a cleaning aperation on the form which he
will help to set up and whatever else that comes along.”

The applicant has submitted receipts for the sale of grass séed from the years 2016
($76,770), 2018 {$50,202), 2019 ($40,406), 2020, and 2021. The year 2020 is the fowest in
terms of income, $24,807. The applicant indicated that the reason for this is that they were
transiticning to the Kentucky fescue grass, which increased the farm’s income over 580,000
in 2021. An aerial review on Google Earth shows the parcel being farmed back to at least
1994, which is the earliest aerial available.

~
! ! |

& Louks v. Jackson County, 28 Or LUBA 501 {1995) - Where a facal code requires that a second farm dwelfing be
shown “conelusively” ta be “necessary for the aperation of the commercial farm,” but does not define'the term
necessary, it is appropriate to uie the dictionary defiition of the term “necessary.”. [Benton County Code utilizes
the term “required” in place of necessary, which |s the term used in ORS 215.283(d}}

Lt/-21-065 Stoff Repart.docx ; Page 4
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The closest definition of a commercial farming operation is from the Oregon Administrative
Rules’:

Definitions (2)(a) "Commercial Agricultural Enterprise” consists of farm operations that
will:
(A) Contribute in a substantial woy to the area's existing agricultural economy; and
(B) Help maintain agricultural processors and established farm markets,

(b) When determining whether a farm Is part of the commercial agricultural enterprise,

. not only what is produced, but how much and how it is marketed shall be considered.
These are important factors because of the intent of Goal 3 to maintain the agricultural
economy of the state.

This is a nonspecific definition that has been further developed by a decisjon in a 2019 Land
Use Board of Appeals {LUBA) case, Richards v. Jefferson County, 79 Or 171%, which outlines
various methods that can be used to determine if a farm operation constitutes a
commercial farming operation. The scale and intensity of this applicant’s farming operation
indicates that it can be considered a commercial operation.

Conclusion: The accessory farm-help dwelling wili be occupied by a refative of the farm
operator (Steve Bricker) and will be placed on the same parcel as the dwelling of the farm
operator (Frank Bricker). The farm operator states that Steve Bricker’s assistance is

r
‘

? Hyperlink -
https://secure.sos.state.or.us/oa_rd/viewSingleRu!e.action;JSESSEON!DuOARD=h8bszDFTLEDgYSASxmcb DAIMBzfv
erEQBp—GmdU-65FnhowGeT!1684782157?ruleVr5nRsn=176032

£ From LUBA’s findings in the case: “We here describe the two approaches discussed in Richards t and Harland as
safe harbors,” because they are based on specific and facially more{rigorous rule standards that apply to
somewhat analogous determinations and uses governed by OAR chapter 660, division 033. The two approaches
are based on (1) the QAR 660-033-0020 standards for determining what minimum parcel size is consistent with
continuing the "commercial agricultural enterprise” within a local area, and (2) the OAR 660-033-0135 standards
for approving a dwelling in conjunction.with farm use. The rationale is that if a farm operation meets or exceeds
the local threshalds for a "commercial agricultural enterprise,” or the farm operation is productive enough to
qualify for a primary farm dweiling, then a county couid safely concfude, without more analysis, that the farm
operation Is also a "commerclal farming operation” for purposes of approving a “relative farm help dwelling" under
OAR 660-033-0130{9). To those twa Identified "safe harbors,” we can add a third. OAR 660- 033-0130(24)(b) sets
out standards for when a farm operation with a primary farm dwelling quatifies for an accessory farm dwelling,
occupied by a nonrefative. Because a relative farm help dwelling is similar in function to an “accessory farm
dwelling" aliowed under OAR 660-033-0130(24), if the farm operation supporting the primary farm dweliing Is
sufficient to qualify the property for an accessory farm dwelling under the standards at OAR 660-033- 0130(24)(b), .
we think a county could safely conclude, without more, that the farm operation qualifies as a "commercial farming
operation"ifor purposes of OAR 660-033-0130{9}. Of course, the reverse is not true: if the farming operation
supporting:a proposed refative farm help dwelling did not meet or exceed the relevant standards under any of
these three "safe harbors," it would not necessarily mean that the county must conclude that the farming
operation at issue is not a "commercial farming operation" for purposes of QAR 660-033- 0130(9). it means only
that the county must grapple with that issue directly and do the hard waork of articulating the threshoids it will
apply in determining whether the farm operation at issue qualifies as a "rommercial farming operation.”

..., we belféve that, as a legal matter, what distinguishes an existing "commercial® farming operation fromits
noncommercial counterparts js largely a matter of stale and intensity. Roughly speaking, we believe a commercial
farming operation is one thatis of sufficient scale and intensity that would induce and require a reasonable
farmer to devote the majority of his or her working hours to operating a farm on the subject property.”
[emphasis added]
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required for the continued management of the farm. The farm constitutes an existing
commercial farming operation. This criterion is met.

{c) The farm operator shall continue to play the predominant role in the management and
farm use of the farm. For purposes of this section, a farm operator is a person who
operates a farm, doing the work and making the day-to-day decisions about such things
as planting, harvesting, feeding and marketing.

Findings: As the Farm Dperator and the owner of the farm, Frank Bricker will continue to
play the predominant role in the management and farm use of the farm, as indicated in the
first statement reproduced in {b) above.

Conclusion: This criterion is met. -

{d} Notwithstanding ORS 92.010 to 92.190 or the minimum fot or parcel requirements of the
zone, if the owner of a dwelling described in this section obtains construction financing or
other financing secured by the dwelling and the secured party forecloses on the dwelling,
the secured party may also foreclose on the homesite, as defined in ORS 308A.250, and
the foreclosure shall operate as a partition of the homesite to.create a new parcel. Prior
conditions of approval for the subject land and dwelling remain in effect. For the purpose
of this section, “foreclosure” means only those foreclosures that are exempt from
partition under ORS 92.010(7)(a). 7

Findings: Benton County code requires that no new parcel shall be creatLetI fromalot or
parcel containing a farm help dwelling for a relative. Therefore, except for the foreclosure
described in this section, future approvat of a land division for the subject property that
would separate the accessory farm-help dwelling approved pursuant to BCC 55.120 from
the primary dwelling would not be approved unless a secured party foreclosed on the
dwelling.

Conclusion: No conclusion necessary.

i {e) The landowner shall sign a covenant as required by BCC 55.405(6).

55,405 Siting Standards and Requirements. (6) Approval of any dwelling in the EFU zone
shall include a condition of approval requiring the landowner for the dwelling to sign and
record in the deed records for the county a document binding the landowner and the

: landowner’s successors in interest, prohibiting them from pursuing a claim for relief or

; cause of action a!leging'injury frorn farming or forest practices for which no actioln or
claim is allowed under ORS 30.936 or 30.937.

Conclusion: With the above requirement as a Condition of Approval, this criterion is met.

(g) The subject tract is not employed in the growing of a marijuana crop. -

Findings: There is no indication that marijuana is grown on the subject tract. There have
been no requests for a Iland Use Compatibility Staternent for a license to grow matijuana for

this parcel. i ' {

!
H

l
I
Conclusion: This criterio;n is met, ' : f
1
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BCC 55.405 Siting Standards and Requirements. All structures aliowed in the Exclusive Farm
Use Zone shall be sited in compliance with BCC Chapter 99 and the following additional

standards:
BCC 55.405(1) through (5) Siting Standards.

Findings: The remaining siting standards in BCC 55.405(1) through (5) must be evaluated based
. on a site-specific development plan, which will occur at the time the applicant submits plans for
a building permit. The applicant shall site the dwelling in compliance with the provisions of BCC
55.405(1) thraugh {5}, and this is included as a Condition of Approval.

f

Conclusion: With the above as a condition of approval, this criterion is met.

CHAPTER 99 -
BCC 99.405. General Rule of Frontage.

{1) Every new dwelling and new structure désigneq for commercial, industrial or public
occupancy which is not part of an existing use on a parcel or lot shall be sited on a parcel
or lot which has a minimum of twenty-five (25) feet of frontage along an improved pubtic
road.

Findlngs The subject property has approximately 950 feet of frontage along SbrEnghiiI
Drive, from which the primary dwelling takes its access. Public Works states that the road
approach appears to meet minimum requirements.

Conclusion: This criterion is met.

BCC 99.810 Water Well Standards for Building Permit. if a well is proposed for a dweilling or
place ‘of public occupancy, the applicant shall submit the following evidence that the well
yields an adequate flow of microbiologically safe water for each dwelling or use:

(1) Awell log prepared by a licensed well driller and filed with the State Watermaster
indicating the well is a drilled, cased well. ‘

(2) A water guality test prepared by an approved testing laboratory showmg that the well
meets the Environmental Protection Agency [EPA) standards for coliform bacteria and
nitrates. If water quality does not meet the EPA standards, the Benton County Health
Department must approve plans for water treatment.

{3) A Minor Pump Test pursuant to BCC 99.845 performed within the past year. However
notwithstanding BCC 99.845(4), wells on other properties need not be tested.

Findings: The applicant requests approval for a Farm Help Dwelling for Relative, therefore
BCC 99.810 shall apply to the subsequent building permit to authorize the establishment of
a dwelling on the property These requirements will be included as a Condition of Approva!

Conclusion: With the above requirements included-in the conditions of aggroval, thf

criterion is met.
- 3
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BCC 99.705. Sewage Disposal. Fach proposed dwelling...shall be served by a sewage disposal

system which complies with the requirements of the Oregon Department of Environmental
Quality. [BCC 99.705]

Findings: A Septic Authorization Notice will be required for the-connection of the Farm Help

Dwelling for a Relative to an existing system and a Repair or Alteration permit may be required

to upgrade the system. These requirements are included as a Condition of Approval.

Conclusion:  With the above requirements included in the conditions of approval, this

criterion is met.

V. CONCLUSION

Based on the findings above, as well as information in the file, the Planning Official has
determined that the application meets the criteria for an accessory farm-help dwelling for a

relative of the farm operator. The application is granted Preliminary Approval. Final approval is

subject to completion of the conditions listed below.
VI. CONDITIONS OF APPROVAL

The Community Development Department will objectively determine compliance with afi
conditions of approval.

1. Pursuant to BCC 55.075(1), this preliminary approval shall be valid for 2 years from the date

of final decision. Pursuant to BCC 55.085, the Planning Official may approve a 1-year

extension of this approval if it is requested in writing by the applicant prior to the expiration

of the approval period. Failure to apply for required permits within that time, or

subsequent failure to maintain active permits until final inspection approval, shail invalidate

this approval.

2. This approval shall be valid only for a Farm-Help Dwelling for a Relative of the Farm

Operator, as allowed by BCC 55.120. This dweliing is accessory to a primary dwelling on the
same parcel. Based on the applicant’s statement, the structure to be used for the dwelling is

the 1,152 square foot shop/office constructed in 2008.

3. Neither the shop/office, nor any other structure other than the primary dwelling, shall be

lived in until the following conditions are completed. Any indication that any structure other

than the primary dwelling is being used as a dwelling prior to these condttlons being

completed shall vosd this approval.
|

(a) The applicant shall apply for building permlts for the change of use of the shop/office to
a residence as per R105.1 Oregon Residential Specialty Code, and complete the process

through Final inspection approval. This includes separate permits, in addition to the

: structural permit, for alterations to the pfumbmg, mechanical and electrical systems in

the proposed residence.

(b) The app!lcant shall demonstrate that thie well serving the new development will meet all

applicable standards identified in BCC 99.810. The county shail not issue a buiiding
permit prior to the applicant demonstrating that there is sufficient water to serve the
dwelling. -
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;
e

(c) The applicant shall obtain necessary permits from the Benton County Environmental
Health Department for septic authorization. The county shall not issue a building permit
prior to approval of a septic authorization.

4. The proposed dwelling shall comply with the standards set in BCC 55.405, and any other
siting standard(s) in effect at the time of construction. If standards cannot be met, a
variance approvatl shall be required prior to issuance of a building permit.

5. If one is not already in place, the landowner shall sign for recording in the County deed
records a deed restriction binding the landowner and the landowner’s successors in
interest, prohibiting them from pursuing a claim for relief or cause of action alleging injury
from farming or forest practices for which no action or claim is allowed under ORS 30.936 or
30.937. The covenant will be prepared by the Community Development Department. The
fee for recording this document was included in the application fee for the farm-related
dwelling and thus has alfeady been paid by the applicant.

The covenant will read:

The property herein described is situated in the Exclusive Farm Use Zone in Benton County,
Oregon. The intent of this zone is to encourage, and minimize conflicts with, farm and forest
use. Specifically, residents may be subfected to common, customary and accepted farm or
forest management practices conducted in accordance with federal and state faws which
ordinarily and necessarily produce noise, dust, smoke and other impacts. The resource
nature of surrounding properties-can result in herbicide and pesticide spraying, slash
burning, timber cutting, farm operations, crown fires, hunting, use by big-gome, bears, and
cougar, and other occepted resource management practices. Resource uses are the
preferred uses in this zone. Activities by residents may create management difficulties or
increased casts for nearby farm or forest operations. Grantee acknowledges the need to
avoid activities that negatively impact nearby farm or forest uses.

The grantees, including their heirs, assigns and lessees, by the recording of this declaratory
statement, and in return for allowing o dwelling on this property, hereby accept the
}Jotentiai impacts from farm and forest practices as normal and necessary and part of the
risk of establishing a dwelling in this area, and grantee acknowledges the need to avoid
activities that conflict with nearby farm or forest uses. Furthermore, grantee and all
successars in interest hereby agree not to pursue a claim for relief or cause of action alfeging
injuryifram farming or forest practices for which no action or claim is allowed under ORS
30.936 ar 30.937. ‘ ! '

Advisory Information: Compliance with the following additional requirements will be required

prior to issuance of building permits: ; :

* Floodplain. The applicant shallidepict the FEMA-designated 100-year floodplainon all |
construction plans submitted to the County. All development within the 100-year '
flobdplain shall comply with the floodplain develépment standards identified in Chapter
83'of the Benton County Development Code. At a minimum, compliance with these
standards may require submission of one or more elevation certificates for each

114-21-065 Staff Repart.docx . Page 9

.
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proposed structure. Excavation and/or placement of fill in the floodplain is ilegal without
first obtaining a permit from the Benton County Cormmmunity Development Department,

e Wetlands. The applicant is responsible for identifying any wetlands on the subject
propérty. If wetlands exist on the property, it is the applicant’s responsibility to comply
with all requirements of the Division of State Lands. This information is further discussed

in the Advisory Information section of this staff report.

o General Development Activities. All permits required for development activities on the
parcel shall be obtained prior to initiating development activity. Such permits may
include, but are not necessarily limited to building, electrical, plumbing, septic system,
and road approach permits.

Attachments:

A. Site and Vicinity Maps

LU-21-085 Staff Report.docx Page 10
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From
Subject
Date
To

: WILLIAMS Inga Inga.Williams@Co Benton.OR.US &
: RE: Apptication for Farm Help Dwelling LU-22-021

: April 14, 2022 at 9:35 AM

¢ Paul Spies spiespaui®@gmail.com
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Paul,

The requirement for a certain amount of income is based on case law. #2 below does allow
leeway for nut crops but the highlighted area will show that your application based on this is
most likely premature.
The ways to do so are:

I. based on income

The cleanest way to demonstrate a “commercial farming operation” is by showing

farm income.
The amount of farm income needed is not set by rule or code. Based on case law,

this subjective amount is:

o more than merely demonstrating income necessary for farm deferral

o less than income standard for primary dwelling (580,000}

o setina way to distinguish between a “hobby or recreational farm” and a

“commercial farm.”

See LUBA case Harland v. Polk Co., 2003. While not definitive, it does lay out some
guidelines; namely that the level of income to maintain farm deferral is probably not
sufficient, and that a situation where all of the applicant’s income is derived from the
farm (even if that total income is not large) probably is sufficient. '
Needs to be “existing” income, not speculative or planned

2. Existing commercial farming operation based on investment

Per discussion with DLCD staff, an existing commercial farm operation can potentially be
demonstrated prior to generating a commercial level of income if the farm use in question
requires multiple years of farming activity and significant investment prior to harvestand
sales. Examples are fruit or nut trees, and livestock. A property owner who has made
significant investment into establishing a crop or livestock farm operation that would have
the potential to produce gross income at a commercial scale could be used to demonstrate an
“existing commercial farm operation,” when sale of crop or livestock is projected into the
future. An application based on this evidence must analyze:

e Whether the existing farm use and infrastructure (e.g. planted fruit trees, irrigation system,

inga

livestock or other farming operations that require long term significant investment to
establish prior to yield) have the potential to produce an income at a commercial scale.
The farm use must be already established, but income at a commercial level need not have
been received.

Whether the work at this stage requires the assistance of a relative. If the relative’s
assistance is really not be needed for several years (e.g., at harvest) then the dwelling

application is premature.

From: Paul Spies <spiespaul@gmail.com>
Sent: Thursday, April 14, 2022 8:22 AM
To: WILLIAMS Inga <inga.Willlams@Co.Benton.OR.US>
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WILLIAMS Inga _ _ __ _ . N
I I -
From: WILLIAMS inga
Sent: Friday, March 29, 2019 1:41 PM
To: jill.greenstead@gmail.com’
Siibject: RE: Bosiniere Famis Dwelling application addendum

You are asking the exact question that we, and the state, have no definitive answer to.

estway to qualifyis by.income: Because the majority of the soils on the property are identified as high value, the:
incorhe standard is $80,000 in gross annizal income from-the:sale of farm:products in the last two years or three of the
last five years. ‘But:thatevel.is for a:primary:dwelling-and doesnt necbssan!y apply to the farm ‘help dwelling:"You will
\ s the s imore than:enough to merely qualify.fora farin deferral butcan beless thanthe-
income standard for a ‘primary dwelling.’ The state has left a lot of subjectivity in the interpretation of a commercial farm
operation to the loca! jurisdictions for this type of use.

Another key point is that the relative’s assistance in the management of the commerual farm operation, once that point
is established, must:be réquired:to:run the operation;: Since the majority of the income is currently being derived from
the marijuana ¢rop, which we can’t count, then does the rest of the farm operatjon rise to a level that, by itself, it requires
the farm operator’s relatives to live on the property in order to supply help to that farm operation? In your current
situation it does not appear to be the case.

Inga

From: lilt James <jill.greenstead @gmail.com>

Sent: Friday, March 29, 2019 12:37 PM

To: WILLIAMS Inga <Inga.Williams@Co.Benton.OR.US>
Subject; Re: Bosmere Farms Dweiling application-addendum

Inga, our question now is how much profit, etc. is needed "Once the hemp operation is up and
running and making a profit, that new addition may be sufficient to bring your operation up to a level of income
and time involvement to justify the dwelling " It would be nice to have a goal in mind so that hopefully we have
a pood sale this year.

Thanks
Jill James

‘On Fri, Mar 29, 2019 at 12:04 PM WILLIAMS Inga <Inga. Williams(@co.benton.or.us> wrote:
Jill,

I was able to place the new information you sent in front of the planners and the department director today in
our staff meeting. This inciuded the new hemp information. The consensus was that at this time the operation
without the marijuana business added in is not sufficient to justify the accessory farm-help dwelling. Once the
hemp operation is up and running and making a profit, that new addition may be sufficient to bring your
operation up to a level of income and time invoivement tg justify the dwelling but until it is in production we
cannot count it towards this application reqtiest. .
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routinely help our clients to attract higher quality customers
that stick and stay and happily pay for a lifetime (without
ever having to discount your product or compete with big
box grocers). We've helped producers grow from $0 to
$100K/mo and beyond. And that journey begins right here.

The Applicants goal of participating in this program is to focus on selling beef
as well as hay and orchard products. Participation in this program thus far has
resulted in a logo, improved social media presence, and the creation of a

website.

FExhibit E: Chintimini Ranch Commercial Farm Business Plan
e In particulat, please note information provided on pages 13 and 14 which
summarize investments and property development to date.

We present the attached evidence in suppott that the farming activities being conducted on
the property raise above those activities conducted on a “hobby farm,” and that additional
assistance is required to farm the current operations (for instance, see the support letter from
Andrew Altishin).

The Applicants tespectfully request that the Planning Commission Decision to Deny be
reversed, and the Application be approved. The two standards that County staff argue are not
met must be clear and objective to be applied, and no evidence has been provided that rebuts
the substantial evidence and testimony that the Applicants are using the property as a
commercial farming operation and the relative’s assistance is required.

Respectfully,
dlece ﬂ;/é(%ﬂ,,

Andree Phelps
Attorney for Applicants, with Michael Reeder

Andree Phelps Law, LLC
Andrée Phelps ¢ Attorney-at-Law

239
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Exhibit A
Professional Letters of Support
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Exhibit B
Overview of Farm Use Activities
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Chintimini Ranch

General Overview Yearly Calendar of Cattle Operation

Daily monitor cattle for health and wellness. Feed additional hay when necessary.

Daily
Check and clean water tanks; fill with fresh water, fill mineral feeders as needed and feed hay when
pastures are not producing.

Rotate pasture grids to maintain health of pasture grids.
Daily check status of electric fencing and repair as needed.

January Feed extra hay for bedding and break ice on water tanks daily during winter season.

Update cattle inventory for new year and ADCA membership renewal.
Schedule with mobite butcher.

February Prepare birthing stalls under arena. Clean out old hay, replace with new hay and bedding.

Grease and inspect squeezes.
Move pregnant heifers and cows to pasture by arena and birthing stalls.

March Calving season: dip cord, SubQ injection of 1mL BO/SE (0-3 days), observe feeding, apply numbered

yellow ear tag (left ear) watch for signs of infection, scours, etc.

Decide if going to castrate any little bulls or not.

Monitor new grass growth for rest of herd and rotate pastures for pasture health.

Mayg licks added to mineral feeders.

Monitor health of herd and rotate through squeeze to administer Rx for mange as needed.

April Monitor new calves for growth and watch for any signs of iliness, scours, etc.

Feed cows daily grain, oats and milk plus to support lactation.

May Annual vaccination of all of herd, except new calves. (Clostridium Vision 8; Cattlemaster Gold 5 and
Ocu-guard if needed. Confer with Vet)

Tattoo new calves per ADCA guidelines (left ear); pull tail hair sample if registering.
Apply new fly ear tags to all.

June Wait 1 month after vaccination before breeding, then put bull back in with breeding heifers and cows, or
coordinate with Al specialist. Hopefully conceive in first 21 days; some up to 45 days. Dexters have 9
month gestation period.

July Move any steers or cows scheduled for the mobile butcher to the upper East pen.

Fit into mobile butcher’s schedule.

August Assess pastures weekly. If dry year, may need to start supplementing hay.

September 60 - 90 days do pregnancy check on heifers.

Calves: Vet to give Brucellosis of “Bangs” per state law and tattoo (right ear); also 1st vaccine (Clostrid-
ium Vision 8 or Vet equivalent).

October Calves need booster of Clostridium Vision 8.

Wean and move to new pasture.
Remove all fly ear tags.

November Daily routine of water, fence, mineral and hay.

Assess pastures and rotate to keep cattle as dry as possible and to maintain pasture health.

December Daily routine of water, fence, mineral and hay.

Updated 1/2023

Assess pastures and rotate to keep cattle as dry as possible.




Accounts payable and renewables.
Arranging for professional services
such as well repair, vet services,
mobile butcher services, hay testing,
soil testing.
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Chintimini Ranch

Yearly Cattle and Hay Operations

Computer, office supplies,
phone

For the 60 acres of cattle
and pasture operations

144 hrs.

245

Maintaining inventory of livestock
supplies

Vaccinations, fly ear tags,
calving supplies (obtain BoSE
from vet) numbered tags,
colostrum, milk plus, feed for
lactating cows, minerals and
blocks, fly, rodent and pest
controls

Arena, fencing room,
calving supply room,
boarder barn and other
AG buildings.

12 hrs.

144 hrs.

Daily feeding and care of livestock

Tractors, quads, hoses, water
troughs, feeding bins and
troughs, mineral feeders

60 acres of cattle and
pasture operations

30 hrs.

360 hrs.

Electric and field fencing
maintenance. Daily checks on system
where animals are located. Deer will
tear off wires and bend rebar. When
opening up new grid, wire is rolled up
and stretched across previous grid.

T-posts and remover, rebar,
insulators, wire, batteries,
energizers, multiple types of
fence hooks, insulated wires,
tools, fence readers, solar
powered battery charging
stations.

For entire 65 acres.
Approx. 18 miles of fence
lines.

10 hrs.

120 hrs.

Livestock record keeping.
Maintaining animal tracking forms,
maintaining American Dexter Gattle
Assoc. membership and all protocols
around registration, selling,
disposition and tracking.

Computer, office supplies,
phone. Collecting tail hairs
for DNA testing, mailing, and
registering.

For the 60 acres of cattle
and pasture operations

4 hrs.

48 hrs.

Noxious weed management.
Pastures are maintained by limited
and targeted spot weed spray, and
manual removal of weeds. Rock
roads and fence lines are sprayed to
maintain investment.

Tank sprayers, back pack
sprayers, appropriate
chemicals, quads, tractors,
dump trailer

For entire 65 acres.
Approx. 18 miles of fence
lines.

30 hrs.

360 hrs.

Noxious Hare Barley Foxtail weed
management. Brought in from
purchased hay. Spraying, mowing
with sucking mower for seed heads
taken to landfill.

Trucks, 14’ dump trailer,
mowers with attachments,
spray tanks, quads,

About half acre total area
infected but in spotted
locations throughout

property.

30 hrs.

360

Fly management involves rotating
cattle ear tags every year, spot
spraying heavy use areas with fly
pesticides, mineral licks with end use
pesticide for stable flies, Use fly
predators on large biomass horse
manure and heavy use cattle areas.

Appropriate ear tags and
application tools, cattle
squeeze, holding pen, pour
on Rx for cattle as needed,
fly predators through
Spaulding, spray applicators,
special feed blocks.

For the 60 acres of cattle
and pasture operations

10 hrs

120 hrs.
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For the entire 65 acres.

246

customers load hay,
delivering hay, opening and
closing tarping to protect hay
from weather and animals

arena

Gopher and rodent management. Professional gopher trapper, 120 hrs.
Hired gopher trapper to set and Rodent traps in all AG
monitor traps on property. Comes to | building where feed is
property about five days a week. Set | located.
and check rodent traps weekly
Biomass waste management. Cattle | Shovels, carts, small and For the 60 acres of cattle 60 hrs. 720 hrs.
feeding stations are rotated large tractors, 120 cubic feet | and pasture operations
throughout the seasons. Heavy use | manure spreader, drag
areas are scrapped with the tractor harrow,
and piles are composted. Biomass is
turned with the tractor to aid in
composting. A large manure spreader
us used when the pasture ground is
firm enough to allow the equipment
to spread it back on the cattle
pastures.
Farm machinery maintenance Three tractors, two mowers, For entire 65 acres. 7 hrs. 84 hrs.
includes usual checks each time two rotary brush mowers, 16 hrs. 16 hrs.
equipment is used such as fluid tractor buckets, forks, quads. annual
levels (oil, fuel, hydraulics), greasing, | 2 cattle squeezes Weed professional | Total 100 hrs.
tire pressure, cutting blades; hiring a | eaters, sprayers, seeder, maintenance
professional to do annual on site harrows,
maintenance; repairing broken Diesel and non-ethanol gas
equipment, cleaning and tarping or cans.
storing equipment in covered AG
buildings.
On site hay production for cattle Special equipment provided | 20 acres 40 hrs. 480 hrs.
includes hiring professional pasture by pasture manager twice a
manager to fertilize and bale hay. year.
Hay harvesting off the field, storing in | Hay gripper, tractors, flat bed | 20 acres 120 hrs. 120 hrs.
areha and on rock bed stacking area. | trailer, quads, hay hooks,
large plastic tarping, tie
string, friends, neighbors and
hired help.
Selling excess hay to area buyers Marketing, assisting field storage area and 150 hrs. 150 hrs.

Total hrs per
year ~ 3346

Updated 1 - 2023
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ear, nectarine, peach, cherry and pium

247

1 ;T;ikr‘h‘e/ -

|

Date ~ Job ~ Equipment | ~ Area -
January Pruning and shaping trees for optimal growth. Orchard ladders, clippers Whole orchard of 40 hrs.
Most trees planted in 2021 so still small 2+ people 30 trees
Spray COPPER for disease control. SPRAY OIL Back pack sprayers Every tree 6 hrs.
for control of aphids, scale insects and mites : Twice a month
February Paint tree trunks for borer pest control Paint, sponges, Every tree © hrs.
i- 2 persons
Around President’s Day spray MONTEREY Back pack sprayers Every tree 6 hrs.
COMPLETE and COPPER on all trees-except Twice a month
apricot use CAPTAN
March Bloom stages are used to time spray Back pack sprayers Every tree 6 hrs.
applications. Varies from year to year. Spray Twice a month
MONTEREY COMPLETE at pink and petal fall
Ongoing Spray when temperature is correct for each Back pack sprayers Monitor every tree, 50 hrs.
during spray (above 40 degrees) and no rain expected bloom at different
growing for at least 12 hrs. Check, repair and set water times
season irrigation for watering season. Fertilize trees,
weed and mow orchard as needed.
April Spray MONTEREY COMPLETE at pink and petal Back pack sprayers Every tree 6 hrs.
fall. Spray stone fruits (cherries, plums, peaches, Twice a month
apricots) for brown rot blossom blight as needed
with COPPER
Ongoing Check OSU Ext. office for when to use controi Pheremone traps and Neem | Monitor every tree, 6 hrs.
during fruiting | methods for cedling moth spray bloom at different
season times
May Around Memorial Day spray NEEM for cherry Back pack sprayers Cherry, Apple Trees 6 hrs.
fruit fly. Every tree
Spray PYRETHRIN for apple maggot Twice a month
June Spray MONTEREY COMPLETE at pink and petal Back pack sprayers Every tree 6 hrs.
fall. Spray stone fruits (cherries, plums, peaches, Twice a month
apricots) for brown rot blossom blight as needed
with COPPER
Late season pruning for suckers and thinning if Orchard ladders, clippers Monitor every tree 6 brs.
too many fruit 2+ people
July Apply PYRETHRIN on tree trunks in early July Back pack sprayers Every tree 6 hrs.
and again in late July/Early August for borer Twice a month
control. Do not spray on fruit
Ongoing Harvest months Orchard ladders When fruit is ready 40 hrs.
during harvest | Monitor all trees for disease 2+ people
August Apricot trees, spray with CAPTAN every two Back pack sprayers Apricot trees 6 hrs.
weeks before harvest.
September | Use COPPER after harvest for disease control, Back pack sprayers Every Tree © hrs.
before heavy rains set in Twice a month
November Use spray oil at winter dormant dilution for Back pack sprayers Every Tree 6 hrs.
control of aphids, scale insects and mites Twice a month
December Spray COPPER mid-December for disease Back pack sprayers Every Tree 6 hrs.

control, Can be applied multiple times until late
January, early February

Twice a month

Total hrs. per year ~ 220
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Exhibit C
Proof of Soil and Hay Testing
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ITHACA, NEW YORK 14850 fmmcmeemammmmamamsmmmmee mme mmme —m—ooen -
607-257-1272 {£ax 607-257-1350) |VALLEY GRASS HAY {/I: Aused ot Jcﬂﬁ, Ferickd. |

---------- mmeme menes— we - Analysis Results !
isampled | Recvd |Printed |ST|CO{ |--==-rr--=---sssscssanses Mmmmm e ——————— !
109/27/22109/29/221¢8/28/22| | 1| | Cofeponants i As Fed |
------------------ - ‘_cgmumw-_—-—---_---—-.—- - - - G o
CONNIE JORDAN | % Molisture § 7.9
CONNIE JORDAN {® Dry Matter i 92.1 |
31392 ¥YERN RO i Crude Protein | 5.9 |
PHILOMATH, OR 97370 {9 Available Protein —— 5.0 |
{& ADICP f X I
|% Adiusted Crude Protein 5.9 |
s 2 |8oluble Protein & CP | |
ENERGY TABLE - WRC 2001 |Degradable ProteintcP | I
o e |% NDICE i 2.7 |
Mcll/Lb Necal/Xg | & ADP I 35.5 |
~~~~~~~~~~~~~~ |9 aNDFP § 54.0 |
DE, 1X 1.2¢ 2.64 1% Eignin i a9 |
M=, 1X 1.0¢ 2.2 % NFC i 25.1 |
NEL, 3X 0.57 1.25 1% Starch | 8 | 4
NEM, 3X 0.5 1.30 % W8s (Water S8cl. Carbs.) 16.2 | .17.
NEG, X 0.33 0.73 1¢ ESC (Simple Sugars) | 6.3 | 5.8
———————— o ————— 1% Cruds Fat | 1.6 | 1.8 |
ZDNLX, & 61 }& Ash ] 5.48 | 5.95 |
------------------------- | TDK } 56 ] 61 |
|NEL, Mcal/Lb | .51 | .56 |
INEM, Mcal/Lb ! .52 | .56 1
|MEG, Moal/Lb i .28 i .31 |
iRelative Feed Value i } 83 |
i% Calcium | .36 | .38 |
i% Phosphorus ] A6 ) 17
1% Magnesium ] .15 ) .16 -}
{% Potassium | 1.06 | 1.15 |
{& Sulfur | .15 | .16 |
|¢ Chioride Ion { .42 | .46 |
| | i i
)% Lysine ! .20 ¢ .22 |
| & Mathionine I .08 i .08 |
} i 1 |
|Horse DE, Mcal/ib i .84 | 1.02 |
| i | |
1 i | |
| | | ]
| | | |
| | I £
i ! !
| | i 3
| ] ! i
| i i i
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E-ndophyte Service Laboratory
iteOre; 139 Oak Creek Building
Corvallis, OR, 97331 USA

Dr. Jennifer Duringer, Director
Email: Jennifer. Duringer@oregonstate.edu
Lab phone: {541) 737-2872

Ergovaline
Endophyte Alkaloid Analysis Results

Laboratory Msthod: ESL-SOP-ATM-003.02
Submitted by: Cindy Crosby
Lab Accession #: 11259
Sample type: Grass hay of unknown variety
Date received: September 27, 2022
Samplie ID #: Valley Grass

VALUE <100 ppb

Ergovaline concentration in paris per billion

NOTE: With the scientific knowledge available as of 2014, toxicosis is induced in
livestock as follows:

Horses  300-500 ppb
Cattle 400-750 ppb
Sheep 500-800 ppb

If you have any questions or need assistance with interpretation, please cail our iaboratory.
v

19 October 2022
Laboratory Director Authorization Issued Date

Disolaimer: The analyxls of the sample material provided by the clfent has been conducted foliowing OSU Endaphyte Service
Leboretory Standard Operating Procedures end the Quallty Assurance Manual, The responsibilty for safe use of thie materie!
rests solsly with the alient.
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1iteO Endophyte Service Laboratory
E‘?@ 139 Oak Creek Building

Corvallis, OR, 97331 USA

Dr. Jennifer Duringer, Director
Email; Jennifer, Duringer@oregonstate.edu
Lab phene: (541) 737-2872

Lolitrem B
Endophyte Alkaloid Analysis Resuits

Laboratory Method: ESL-8OP-ATM-004.02

Submitted by: Cindy Crosby
Lab Accession #: 11259
Sample type: Grass hay of unknown variety
Date received: September 27, 2022
Sample ID #: Valley Grass

VALUE 287 ppb

Lotitrem B concentration in parts per biliion

NOTE: From published data, clinical signs of toxicosis will be seen at ~1800-2000 ppb
and above. Sensitive animals may show clinical signs at lower levels.

If you have any questions or need assistance with interpretation, please call our laberatory.
v

18 Oclober 2022

Laboratory Diraclor Authorization issued Data

Disclaimer: The analyats of the sampls matenial provided by the eflant hae been condueted following OSU Endophyte Swvice
Loboratory Stenderd Operating Procedurss end the Quality Assurance Manual, The responsibility for eafe use of this maoteriai
raste sclely with the olient.
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Exhibit D
Classes and Membership of Farming
Programs
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Sign In
(https://oregonpasturenetwork.org/)

Home (https://oregonpasturenetwork.org/)  Resources (https://oregonpasturenetwork.org/resources/) ~

About Us (https://oregonpasturenetwork.org/about-oregon-pasture-network/) v Join (https://oregonpasturenetwork.org/join) -

Mentorship (https://oregonpasturenetwork.org/mentorship/)  Contact (https://oregonpasturenetwork.org/contact-us/)

Product Guide

What P search

Use our search to find the best pasture-raised Oregon
products!

Welcome to the Oregon Pasture Network

The Oregon Pasture Network (OPN) is a program of Friends of Family Farmers (http://www.friendsoffamilyfarmers.org/), designed to support the
growth of pasture-based farming in our state. OPN is a community of farmers, ranchers, food business owners and consumers who believe that
sustainable, humane, pasture-raised, animal agriculture is the best way to produce animal products.

When farmers fill out an application and take the Pasture Network Pledge (https://www.friendsoffamilyfarmers.org/opn/pasture-pledge/), they
become a member of the Friends of Family Farmers community and together work to practice and promote agricultural practices that put a high value
on family farms, animal welfare, public health, the planet and our local rural economies.
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(https://www.facebook.com/QOregonPastureNetwaork/) (@oregonpasturenetwork)

(https://www.youtube.com/channel/UCDsC1 r-Zc._mmiYxsSNVMOHQ)

If you are experiencing any problems with this site, please make sure your browser is up to date.

Frivacy - Teims
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Nany Connect Thank you registering lor Sval Health and Noil lu 55

-

2ol 2

+1 G456 558 BBSS LIS (Mew York)
tdaetirg iD: 956 6875 1297
Passcode: 157585

Your Receipt

Cyntria Crosty

78977308

03/29/2021 .08 814 Eastern Daylight Time
Tetal: £35.00
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about benk
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Atioss A res. bsda gaviwosiponial/nros/se sutvey/ solle/survey/state/
You can spend a lot of tme in this website. These are the classic soll surveys of sach county, Fascinating info,

"Lunch With Forages" Thursday, April 22, noon -- free (must register first)
Oregon Forage and Grassland Council

batpswhw.emaoeniorage ol
Joir us for a $assi0n, Some very reresting corversaien and perspectives, | vall rost the rext one on 4722,

My Books for Sale (signed)

hitps:fwoocylane sousre.sitel

Ky two books as aiso avaiase on Amazon and other places. But f you gat them hare, the ordar comes diredtly
1o ma, ard | vill sign the books before | send them to you, FY, this webpage is secirs for credit card purchasas.
as i1 s run tmrough the Sqoare systarmy,

223732 M
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Nty Conneet TONIGHTE

d

+1 B46 558 BE5E US (New York)

Meeting 15: 828 8709 3398
Passcode: 364845

-Pars 2 of Soil Health and Seal Tests_

e Page 340 of 3

Mps wm.ut sbinity com aposuile v=7 10,518 202212 14 060843 pr

As a reminder_here /s the foldes with all the nandouts from this session and the praviaus meeting nass n Agil,

Pleass rezch aut if you have any questons or concarns atodt tonights olass, ses you at 8!

Alice Morrison

0PN Progras Marage?
con@ihandsoffamillannars.on
o, 802 640-9258

Prorpuns: She, hers
WAWL.OmQOn pastusne work. ong

» December Soil Class bannerpng {2 ME)

272
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Exhibit E
Chintimini Ranch Commercial Farm
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Chintimini Ranch Commercial Farm Business Plan
31992 Fern Road, Philomath, Oregon 97370
Vision

We envision a future where Chintimini Ranch produces healthy beef responsibly and ethically by investing in the
animals and land with values that nourish the food supply chain, including or well-informed and loyal customers.

Mission
To resiliently raise healthy animals while nourishing the land they graze.

Location and Structures

65 acres of pristine wholesome grass pastures with natural thick root biomass systems; located in the beautiful
Willamette Valley, 40 miles from the Oregon Pacific Coast and fifteen minutes from the Coastal Range. Beautiful Rural
property 4 miles southwest of Philomath and 20 minutes from downtown Corvallis.

The structures on the property are: Ag buildings for grain, hay and machine storage; stalls for birthing calves and
weather shelter for cows; a 6 stall boarder barn and 10 stall pole barn for horses and horse boarding; an arena for hay
storage; orchard of 30 fruit trees; vegetable garden with green house and hoop houses; pond with fish, turtles and
various forms of wildlife and the owner’s residence.

Description of the Business

Chintimini Ranch is focused on maintaining healthy soils and grass for agriculture and food production. Grass pastures
with thick root biomass have not been tilled or turned for over a decade. Weed control is hand targeted. No broad
insect or growth enhancement chemicals have been used for over 15 years. Because all fields are managed to produce
clean and healthy grasses, the shares of beef are pristine. Our Dexter cows and steers begin life on this soil with large
pastures, clean water and daily eyes-on care. The herd is moved through pasture grids to encourage added grass
growth, soil health and continuous fresh forage for grazing.

Our company maintains clean and natural grazing environments, free of unnatural stress, from pasture to table. We
run small herds to ensure proper care and controlled nourishment of each animal. We purposefully bale and feed our
own hay to ensure what is eaten is 100% bred and raised from our ranch to your table without chance of unnecessary
stress, herbicides or GMO additives being introduced.

Orchards are tended and managed using biologics and all natural products for insect protection. Agricultural produce of
vegetables and fruits are of the highest quality for eye appeal and freshness.

Once each year we harvest and bale the same blended grasses so the herd’s entire dietary intake is derived from the

same natural soils.

Grass hay is sold on a private basis to others who wish to control the nutritional intake of their animals.
Due to the nature of our business, daily schedules are work intensive in order to maintain natural and healthy care of all

production areas.
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Preparation of Business Operations

Formulation of goals and timelines were established to enable the property and business development over an
extended time. The long term goal of becoming a farm that produced registered cattle for cow sales and quality beef for
local Willamette Valley consumers; as well as, enlargement of original garden beds for vegetable produce and increase
numbers of orchard trees for wider varieties of plums, apples, peaches and pears.

The property has history of grass production. It was found there was a lack of lime in the soil and certain weed
populations needed control for pristine hay production. Our goal was that hay could be used for all varieties of livestock
and show animals. We projected two to three years for preparation of the land and pastures.

As we began to understand the property trends and learned more about the local commercial development possibilities;
a preliminary growth projection plan was formed. This projection included purchases of new Ag buildings, fencing, road
development, power sources, water sources, implements, hand tools, specialized tools, cow health and management

tools.

Joining organizations such as ‘Oregon Pasture Network” (a subsidiary of Friends of Family Farmers), “American Dexter
Cattle Association” and “Grass Fed Marketing” for marketing support, information and tracking trends within this sector
of agricultural business, have been a great source of learning and networking.

The end goal was to enable the business to expand sustainably while maintaining financial stability.

Preparation and Learning Points

a. Formal Registration of Dexter Cattle
All formal registration was completed for the Dexter cows from the original herd, with the American Dexter
Cattle Association. Of the original 27 Dexter cows purchased, only the bull and a few of our cow producers had
proper registration papers. Texas A&M and UC Davis universities were contacted for DNA tracing. We
confirmed DNA throughout the herd, and the stock we could not confirm, for both the dam and sire sides, were
culled from the herd and sold as individuals, cow/calf pairs, or as beef shares.

b. Adjusting to Natural Cycles
Learned and familiarized ourselves to Oregon weather patterns — This continues to be an ongoing learning
phase.

c. Tested and Prepared Soil with Correct Nutrients
After soil testing, we were advised on what cover crops could be used to nourish the soil and also the amount of
lime that should be applied for better grass growth.

d. Tested Pasture Grasses
Specialists from OSU were contacted to conduct this testing for us. Suggestions were made to introduce other
forms of grasses that do well without irrigation and how to nurture the many types that were present.

e. Researched Oregon Beef Production and Sales
Became familiar with federal and state laws surrounding beef production. Researched local slaughtering styles
and availabilities to find a method to reduce anxiousness with hauling or stress of dry lot delays, possible
changes in consumption of feeds, timeliness or delays on dry lot slaughter locations, and locating the most
humane practices.
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f. Researched Oregon Hay Production and Sales
We assessed the price points for different types of hay and what types of growth would demand the least
amounts of soil additives for growth and development. The highest consumer price point was Teff hay; the
lowest was blended grass hay. The first experimental crop was Teff. We found Teff hay was not hardy enough
to withstand arid conditions without pasture irrigation.

Although grass hay was the lowest consumer price point, it was the highest yielding product. We tested the hay
and found protein contents to be very satisfactory. All lower fields had a natural root biomass to guarantee
pure blended grass production. This understanding changed our focus from the value of commercial ‘bulk’ to
the value of commercial products, with a focus on maintaining healthy consumption by animals for healthier
meats; which is then passed on through the food chain to customers who desire to eat a natural and pure lean
beef, robust with healthy qualities and unaffected by additives. We believe Oregonians have a strong desire for
humane practices, transparency in food production and an availability of naturally healthy beef.

First grass hay production was tested. The result showed adequate levels of protein with a wonderful percent of
dry matter at 92.1. USDA average shows an acceptable percentage of dry matter at 90.

Product and Services
a. Live Cow and Beef Shares Sales
b. Hay Sales
c. Garden and Orchard Produce Sales
d. Composting Horse Manure

Competitive Advantages
a. Having a beautiful 65- acre property that has been maintained with natural values and humane practices.
All infrastructure is in place and all necessary farm machines have been purchased.
Savings and retirements that sustain our lifestyle and needs.
A desire to invest work, time and attention to details of the business.
Niche market of grass fed and finished beef.
Low production cost and service fulfillment by selling beef shares, orchard produce and grass hay sales.
Food sources are an essential necessity.
Ranch is mortgage and debt free.
Extensive entrepreneurial experience in business development
j. Health and nutritional experience with an MSN in Nursing Education.
k. Gentle and generally easier calving.
I. Thrive being solely grass fed.

S@m e 20 o

Competitive Disadvantages

a. Current owner and manager advanced ages.

b. Natural Regenerative and rotational farming methods are demanding, hands on and labor intensive.

c. Possible impacts from climate change causing ground-water supply issues, increased fire hazards and
severity of storms.

d. Lack of county approval and resulting appeal processes, for a farm assistance dwelling, preventing family
members to live on the property and assist with efforts for farming.

e. Smaller breed of cattle with longer duration of time to full maturity.
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History

The property was originally a forest of pine, oak and apple trees. The trees were harvested; however, a few original
trees remain on the property randomly scattered throughout the ranch and at the pasture edges.

It has been told that local Indian tribes would camp on this beautiful land for rest and ceremony. We tend to hold that
as truth when we view the beauty of the old oaks, or a western view of Mary’s Peak (originally called ‘Chintimini’ in
Native languages), the stunning sunrises and sunsets, rainbows that may be seen in any of the four directions after a
shower, or an evening sky filled with stars. You can literally sense the uniquely quiet peace that abides at the ranch.

Property Owners
During early years the west end of the property was know as Skipton Draw. In the 1980s a dairy was located on the
property with a house, milking barn and silos. The owners sold to the Stokes family and the barn and silos were

destroyed.

After a few years the Stokes sold the land to the Moss family who built a new house, barn and arena. They used the
location for many years as a Morgan Horse Facility, owning, showing, breeding and selling Morgan horses. During that
time the property was used strictly for horse pasture.

At the turn of the century, the Cunningham’s purchased the property. The Cunningham’s introduced a more targeted
and purposeful organic concept of sustainable and regenerative farming; influenced by Joel Salatin’s concepts through
grass fed beef, free range poultry and horse boarding. During the 8 years under Cunningham’s management, Mr Salatin
mentored and made a personal visit to the property.

Jordan purchased the property in 2015. The herd of Dexter Cattle, including one bull, was purchased from the
Cunningham’s. Jordan and Crosby were friends for over 40 years. They moved to the ranch to enjoy a rural life. Both
came from professional careers - Ms Jordan from Education Administration and Ms Crosby from Nursing and with an
MSN in Health Education. Ms Crosby became manager of the ranch.

It was decided to move the ranch toward a commercial business model, so they took some months to get to know the
land and become familiar with the weather and growth cycles. Soil testing was completed. Community neighbors
offered guidance on growth cycles and soil types. Small Farm and Pasture Specialists from OSU were called in to identify
noxious weeds and grass types that were present throughout the property. A seed specialist was called in to share
knowledge regarding grasses that were present and give guidance on how to naturally nourish existing soils and foliage

growth.

From the 2015, purchase of the property, attention was focused on our soil, orchard care, grass and weed types and
varmint knowing this would be the key to sustaining clean hay production, the herd of cows and understanding what
managing techniques would work best for the property and animals. We researched learning sources and became
involved online with OSU pasture classes; and professional services to network with others and identify contaminants,
toxins and types of foliage and soils. Tree specialists were called for guidance on best practices for pollination and care,
as fruit trees were added to the orchard.
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The following information contains a timeline of the original investment and development stages of the cattle
operation, the orchard, grass production, machine purchases and infrastructure projected and completed from 2015-
2022, for the development of the 65 acre Commercial Farm Operation, located at 31992 Fern Road, Philomath, OR.

97370.

Commercial Farm Business - Projection Plan 2015 - Present

Year 1 —2015
Investment and Property Development

Purchased 65 acre ranch — 31992 Fern Road, Philomath, Oregon 97370 — September 2015

Assumed ownership of Dexter Cattle herd of 27 cows, including heifers, steers and 1 bull

Secured ranch titles: “Chintimini Farm” and “Chintimini Ranch LLC, through Oregon Secretary of State, for
business and marketing identity

Getting to Know the Property for Development of Cattle and Hay Sales; Meat Shares; Horse Boarding

Soil Testing to understand soil type change throughout the property for proper cover crops and divisions of
pastures and grass qualities

Foliage testing throughout the property to define and recognize grass types

Research nutritional values of grass types for proper feeding and responsible hay sales

Define and recognize weed types

Research natural weed control methods to maintain the established biomass root systems in the soil

Define and recognize noxious weeds to protect the health of the Dexter Cattle herd and hay content
Research natural weed eradication to protect the cows from consuming harmful contaminants that could be
harmful to animal health or during human meat consumption

Hired pasture consultant and attended online classes through OSU.

Implementation of the Land Use Plan — Infrastructure and Development

New Pole Barn construction - 8,400sq. ft. built east of the house at the northeast area of the property. Currently
used for owner’s retired horses. As this generation of horses pass away, the barn will become additional
boarding stalls and paddocks available for rental.

Boarder Barn renovation — 6 stalls available. This barn is currently available for horse boarding

Two Ag Buildings for storage of seed, hay and farm equipment were built.

Building A is 1,728 Sq. Ft. and Building B is 1,512 sq. ft.

The original horse arena 5,600sq.ft. was changed to a hay storage area and farm implement staging area
Property rock roads and lanes were designed and completed for ease of reaching all storage entrances, horse
boarding areas and for convenient delivery truck unloading and exiting. Field rock roads were established and
formed in 2015 for field accessibility and mud control

Boundaries and field fencing types for containment as well as moving cows from lower western pasture areas
and grazing grids to upper eastern grazing pastures and birthing stalls

Electric fencing to surround and divide all pasture grazing areas

Field Fence was replaced and repaired to surround the entire property on all sides. Field Fence to divide all cow
grazing pastures.

Field Fence and old wooden posts bordering the hay pasture area were replaced and repaired.

T posts and rebar were used for electric fence fortification around cow pastures and rotational grazing grid
divisions.

Manure collection area 80ft. x 20ft. was built using 14x6x20 treated lumber for manure containment

Manure composting area was established for the development and use of natural fertilization distribution to all
pastures

Dedicate burn pile location

Orchard — expand and increased fruit tree numbers
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e Create additional water sources for livestock

e Create additional water sources for garden and orchard irrigation

e Build new underground irrigation and water sprinkling system for orchard fruit trees and garden

e Build new cattle holding pen for health maintenance and observation

e Build new cattle birthing pens

e Confirm all Dexter Cattle DNA and Registration with American Dexter Cattle Association, to maintain proper
registration on each member of the Dexter herd

Investment Purchases of New Farm Implements and Machines
e JD 5055 Field Tractor with PTO; 3 pt Hitch; Hydraulic Front Loader
Bucket, Forks, Scraper
e JD XUV825i Gator with dump bed
e Carson 16ft Flatbed Trailer
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Commercial Farm Business - Projection Plan 2015 - Present

At the beginning of 2016, Connie Jordan experienced health challenges with congestive heart failure due to Mitral Valve
damage from childhood ilinesses. Jordan was bedfast much of the year and had open-heart surgery in July, 2016.
Recovery continued through the remaining half of that year, so projected investments and property projections were
delayed. The lack of project completions in 2016, will reflect this situation.

Year 2 — 2016

Investment and Property Development
e Soil Testing to define improvements or deterioration in soil qualities

e Foliage testing

(6]

(6]

(6]

(6]

(6]

Define and recognize continuous presence or changes in grass types
Define and recognize continuous presence or changes in weed types
Research natural weed control methods and begin application

Define and recognize continuous presence or changes in noxious weeds
Research natural weed eradication methods and apply to noxious weeds

e Intensive Noxious weed eradication in all pasture areas through spring, summer and fall using targeted methods
e Broadcast topical seeding of grass seed blends throughout all pastures

Investment Purchases of New Farm Implements and Machines
e JD MX6 Rotary Cutter
e JD X590 Tractor
e 54in Mower Deck
o Broadcast Spreader
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Commercial Farm Business - Projection Plan 2015 - Present

We were notified, through DNA testing, that several of the Dexter Cows, in our herd of 27, could not provide a proof
of parentage and therefore could not be registered with the American Dexter Cattle Association. After full
confirmation, a plan for culling the herd was made. The final outcome resulted in every member of the herd being
registered.

This effort extended over a few years as we sold cows or cow/calf pairs, beefed out cows for personal consumption
and sold beef shares to interested friends or neighbors. Cow breeding continued only for cows with confirmed
parentage. At present all producers in the herd hold certification with ADCA.

Year 3 - 2017
Investment and Property Development

Soil Testing on upper and lower pasture areas

Field Lime — 67.1 Tons of Lime was spread on all cow and hay pastures throughout the property to improve soil
quality

Begin formal DNA registration of all Dexter Cows

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development

Cross fencing in upper pastures No-Climb Fence was used to cross fence in upper pastures that are shared by
cattle and horses. Electric Fence runs along the tops of all No-Climb fencing.

Round holding pen was created in upper pasture area

Pole barn completed

Pasture roads extended and rocked to bottom pasture

New rocked turnaround area created at arena area

Rocked all lane roads — mud control

Rocked all gate entrances — mud control

Rocked cattle holding pen to create platform for the cattle squeeze

Recreated the cattle holding pen with internal holding area and runs leading to squeeze
Fenced holding pen with new posts and field fence

Electric wire runs on top of the field fence

Created new frost free faucet water source for field pastures

Added 15 new metal walk through gates

Investment Purchases of New Farm Implements and Machines

Powder River cattle squeeze
Drag harrow
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Commercial Farm Business - Projection Plan 2015 - Present

In 2018, we found commercial hay producers considering Teff hay. Teff hay is used for animals so that sugar levels can
be consumed at a lower rate. It is rather an experimental phase for this hay in Oregon and is difficult to grow. However,
Teff hay is desired by many people and the price is high because it is fairly difficult to locate. A neighbor approached us
with a mutual desire to try growing Teff hay in our area. Even though we found Teff seed to be an expensive purchase;
the hay sales price point was far above average, due to the demand and qualities of the hay. Teff was planted in our
hay field as a cooperative effort with our neighbor farmer. However, due to the arid spring and summer months of
2018, the yield was lacking. Teff hay showed a low tolerance for growth on unirrigated pastures. We began to refocus
and research grasses that had high tolerance to arid climates.

Year 4 — 2018
Investment and Property Development
e Fence panels for birthing pens and holding stalls
o Small cattle squeeze for milking, pregnancy and wellness checks
e 16 new metal panel field gates
e Continue culling the Dexter Cattle herd

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development
e Solar Power for all ranch structures was installed
o Solar 24.6 kW DC grid connect Photovoltaic system
o Instalied 82 solar 300 watt panels
o 2 Solar Edge panels
o 82 P320 Optimizers
o 9-20ft metal Solar light poles with full inventoriable materials to generate electric power and light to
all priority areas on the property
o 9-wind turbines to generate electric current
o Connections from solar battery energizer to power all electric fencing throughout the property.
e Arena addition building for Ag storage 1,728sq. ft.
e Boarder barn addition building for Ag storage 1,512sq. ft.

Investment Purchases of New Farm Implements and Machines
e (CJ Stock Trailer
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Commercial Farm Business - Projection Plan 2015 - Present

In 2019, we continued our weed and varmint control, but the pastures were rested and used for rotational grazing.
Attention was placed on orchard development, irrigation systems and hay production.

Year 5 - 2019
Investment and Property Development
e French Drains around all barns for mud and water management
e Boarder barn renovated
e 12 new metal walk through gates at boarder barn
e Hot water heater for hot water on demand at boarder barn
e Replaced, extended and repaired all stall dividers
s Continue culling Dexter herd

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development
e Garden irrigation system for hoop house and garden bed
e 3 new frost free faucets added at hoop house, garden bed and greenhouse.
e 8 fruit trees added to Orchard

Investment Purchases of New Farm Implements and Machines

e Hay grappler
o  PJ 14ft. Hydraulic dump trailer
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Commercial Farm Business - Projection Plan 2015 - Present

In 2020, continued work with targeted weed and pest control was done n the fields, while more research was done
regarding hay production in the western/central region of Oregon. Covid’s arrival became an interruption to our
development. However, time of confinement was used to research and join several on-line agricultural classes to
further our learning. Our land offered a special pure and natural quality since it had not been violated by exposing the
root systems to plowing nor had broad sprayed chemicals been used for well over a decade. A business model with
emphasis on controlled and unsullied nutrition from our land to our animals, creates a meat availability that could be
presented in full transparency. Natural untainted foliage that is consumed by the cows produces a lean meat that is free
of chemical or enhancement additives of any sort. Pasture fed — pasture finished untainted protein. This knowledge
added value to our cow sales and beef shares. .

Year 6 — 2020

Investment and Property Development
e Boarder barn 30 amp electric service added
¢ Rock and grade paddocks for mud management
e Gate locks for paddocks
¢ Wooden posts to support fence panels
e Lime lower pastures
e Weed and varmint management

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development
e 5 New grazing grids divided by electric fencing
e Orchard underground irrigation system with sprinklers installed
e  Water control timing system installed
¢ Created additional water source — Well #4
e Pump and 5,000 gal. water holding tank
e Revive old Well #2 and add pump and pressure tank
e Install pvc water pipe from Well #2 to cattle herd water tanks
o Install pvc water pipe from Well #2 to orchard and garden irrigation systems
e Continue culling Dexter herd

Investment Purchases of New Farm Implements and Machines
e Emergency Generator Power Supply- Predator 9000watt for Well #4
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Commercial Farm Business - Projection Plan 2015 - Present

Rather than introduce new grass types in 2021, we chose to watch the natural bed of grass in the hay field grow and
mature for baling. No fertilizer was used, so we could realize the results of an un-grazed normal grass growth cycle. The
15 acre hay field was cut and baled with a moderate yield of 10 ton. However, the protein and sugar levels were quite
satisfactory and the dry matter percentage was at a good range.

This outcome was exactly what we wanted and would enable our cows to freely forage and also receive exactly the
same grass, for controlled consumption, in their supplemental feedings during the winter and hot summer months. Our
pasture and seed advisor from OSU stepped in to analyze our needs and began personally assisting in developing plans
for a higher yield for 2022.

Year 7 — 2021

Investment and Property Development for Commercial Farming Business
e Enlarged Orchard and added 25 new fruit trees
e Grass hay baled — 20 acres Yield 10 Ton

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development
e Constructed well house for Well #2
e Designated slaughter pen for beef shares business
e Design and fence in additional shared pasture
e Culling out Dexter herd
e Breedl

Investment Purchases of New Farm Implements and Machines
e 14 point field disk
o Pallet Jack
e 12 ft. Weighted Field Roller
e 120 cu. ft. Manure Spreader
* Husqgvarna mower/bagger for weed control
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Commercial Farm Business - Projection Plan 2015 - Present

Our pasture and seed advisor from OSU continues visiting the ranch to observe grass types and growth progress of the
pastures and hay fields. He is directing us regarding our soil quality, seed choice and ways of gaining higher hay yields.
Under Mr. Altishin’s guidance, our focus is on our natural blend of grasses. The soil has not been disturbed for over 15
years, so the root mass is thick and healthy throughout the entire property. In the summer of 2021 the hay pasture
produced 10 ton of grass hay. However, in 2022, under Mr. Altishin’s guidance, the same 20 acre pasture was baled
with a yield of 50 ton; 5x that of 2021. The projection for 2023 will be to enlarge the baled area to 30 acres with a yield
of 100 Ton. We believe this is well within the scope of possible growth in our steps to commercial hay production.

Year 8 — 2022

Investment and Property Development
e Hay field expansion to 30 acres
e Weed and rodent control measures

Implementation of the Land Use Plan — Commercial Business Infrastructure and Development
e Arena Door enlargement for hay storage and equipment movement
e All Dexter cows have formal American Dexter Cattle Association Registration
e Research Al breeding for Dexter cows

Investment Purchases of New Farm Implements and Machines
e Emergency Generator — Honda 7000 watt for barn and Well #2
e Kubota Field Tractor 2450 with PTO; 3 pt Hitch; Hydraulic Front Loader
o Front Forks, Bucket
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(*= New)

Machinery
*John Deere 5055 Field Tractor

* w/ PTO, Hydraulic 3pt Hitch, Front Loader
* bucket, scraper, front forks

*Kubota 2450 Field Tractor

* w/ PTO, Hydraulic 3pt Hitch, Front Loader
* bucket, scraper, front forks

*John Deer MX6 Rotary Cutter

*John Deere XUV825i Gator w/ Dump bed
*lohn Deere X590 Utility Tractor

*54” Mower Deck

*Broadcast Spreader

*Drag Harrow

Cl Stock Trailer

Carson 16’ Flatbed Trailer

*PJ 14’ Hydraulic Dump Trailer

Hay Grappler

*Powder River Cattle Squeeze

*14 pt Field Disk

12 ft Weighted Field Roller

120 cu. ft. New Holland Manure Spreader
*Pallet Jack

Husqvarna Field Mower w/Bagger (for weed control)

New Agricultural Buildings, Infrastructure And Machinery Purchased from 2015 - Present

Agricultural Buildings
*Pole Barn 70°x60’ — two story 4,200 sq. ft.
*Arena Addition for Ag Storage 1,728 sq. ft.
*Boarder Barn Addition for Ag Storage 1,512 sq. ft.
Boarder Barn Renovation
Infrastructure, Pasture Roads and Fencing
*Cattle Holding Pen
*Calf Birthing Pens
*Rocked Field Roads
*Rocked Ag Yard Roads, Turnarounds and Parking Areas
*5 Pasture Grazing Grids
*8 Holding Pastures
*16 Field Gates
*15 Walkthrough Gates
*Added Active Water Source — Well #4

Pump And Holding Tank
Rejuvenated Well #2 For Orchard And Animal Water
*Irrigation Lines To Fields & Orchard From Well #2
*Solar Power For All Ranch Structures
*Solar Power For All Field Fencing
*9 . 14’ Metal Light Poles With Solar Lights & Turbines
*20 New Fruit Trees Add To Orchard
*Rocked Pasture Entrances For Mud Management
*French Drains Around The Barns
*Perimeter And Field Cross Fencing
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Commercial Farm Business - Future Projection Plan

Investment and Property Development

All necessary machinery has been purchased, infrastructure is in place, water sources have been doubled, the fruit
orchard has been enlarged to 30 trees, the Dexter cattle are ADCA registered and irrigation systems are installed.

Our farm land, machines and infrastructure additions hold no indebtedness.

Water supply for the orchard is abundant. We anticipate a continued planting of new fruit trees and to extend the
orchard into the surrounding pasture in the next five years for a total of 90 fruit trees. The added burden with pruning
and orchard care will become burdensome without family assistance.

We believe in our abilities as experienced entrepreneurs, that our business plan and projections are attainable.

Joining organizations such as ‘Oregon Pasture Network” (a subsidiary of Friends of Family Farmers), “American Dexter
Cattle Association” and “Grass Fed Marketing” for marketing support, information and tracking trends within this sector
of agricultural business, have been a great source of learning and networking.

The land has been prepared for quality yields of grass hay, equipment and infrastructure are in place to expand with
sustainably; while maintaining financial stability.

The Dexter Cattle herd have been culled, so all cows remaining on the property are DNA tested and registered with the
American Dexter Cattle Association, ensuring quality breeding and high value sales of live cows and calves. Dexters are
known for their lean meat and simple grazing for nutritional needs.

Our marketing strategy entails mostly direct marketing avenues; however, we are developing a social media presence
and a website, along with monthly newsletters, to broaden our potential client base.

Marketing strategies are developed around clients who have an interest in healthy eating, pure and solely grass fed
meats and fresh produce; parents who want no additives or chemical contamination in their family diet; sports
enthusiasts; back yard grillers who desire quality beef without a single package of meat that may contain multiple cow
contributions.

We project 8 cows will be used for the purchase live beef shares in 2024. The cut and packaged weight of a Dexter cow
is estimated between 300-500lbs. We estimate each cow will yield a value of $3,000-55,000, for a gross cow shares
income of $30,000 — $50,000.

Our hay production is for two purposes. First to supplement our herd with the same nutritional cleanliness and quality
as they enjoy in our pastures. We want to control their food source rather than bring possible contaminants into their
diets from outside vendors.

We anticipate hay yields in 2024 to be 125 ton. With quality grass hay, price points are between $290-$300 per ton. We
estimate our herd count in 2024 to be 19 head. Each cow will consume an average of 2,000 pounds of supplemental hay
per year. Therefore the entire herd will consume about 19 ton. In 2024, we estimate our hay sales gross income to
range between $30,000-$35,000.
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Vo-5¥3/0 ~F3
EASEMENT FOR DRAINFIELD

We, RONALD D. STORES, DEWEY STOKES, JR. and ALFRED DUANE
STOKES, known as STOKES BROTHERS PARTNERSREIP, located at 31¢
Beaver Creek Road, Philomath, Benton County, Oregon 9737 ¢y in
consideration of one dollar, receipt of which is acknowledged,
and the prosective benefits to be derived ‘by reason of locating,
establishing, oconstructing and maintaining a certain geptic
drainfield under the supervision of the Bent n County H alth
Department, Environm ntal Health Department, as bk r inafter
described, do hereby convey and release t GARY UK WS, and his
heilr and assigns £ rever, an easement and right £ way for
certain septic drainfield, hereinafter more particularly
designated and deacribed, over and across the land owned by us
situated in the County of Benton, State of Oregon and more

particularly described as follows:
See attached Exhibit "a"

The xight of way hereby conveyed and releagsed is for the
sole purposes of locating, estiﬁlishing, constructing and
maintaining over and across the above degeribed land a certain
septic drainfield, petition for which was made in writing to the
Benton County Health e tme t by Stokes Brot er Part e - &=
May 17, 1983, and the need for such additional drainfield was
determined by the County Health Department, Environmental Health
Section, Sanitarian Ron Smith on July 25, 1983. Buch drain being
described as follows:

Three (3} one hundred and twenty~£ive (125) foot long

drain lines, twelva (12) inches deep, ten (10) feet

wide, for a total space to include maintanance of the

drainfield to be one hundred and seventy ({170} feet
long by seventy (70) faet wide.

Page 1 -~ Easement
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2 - B .....,..—.-.‘

- The route and the course of safd drainfield is to be
_pr:'o.vided by the Benton County Sanitarisn and to be attached
"hérl_:;ein as an exhibit. The easement granted and conveyed to GARY
LU_@;BI&S has sufficient excess on each side of the center line of
spf:_h’ _'drain for the construction and maintenance thereof and it
shall be desmed a sufficient conveyance to vast in GARY LUKENS an
_e%’qg@ent uwpon such lands for uses and purposes of septic
dr‘_:'a.i._riing, together with such rights of entry upon, passage over,
and_r_a. positive excavated earth, maintenance, cleaning out and
;:e};;;ix;.'s such geptic drain. We release GARY LUKENS from any and
av.}l‘: claims for damages arising in any way or incident to the
cc_)ﬁ?s{tfuction or m intenance of the drainfield across the
deﬁi:::ril::ed land. It is the intent to grant the easement t GARY
LUKENS for the above described septic drainfield on the easternly
n.:_o's't section of the hereinabove described property that is
z_adj:s'.c'ent to GARY LOKEN'S PROPERTY running along the East-West
'prg.:;:'.erty line of the Grantor and the Grantee.

A_".:f:fﬁtf;aphed hereto is a site copy of the proposed area for the

septic’ drainfield easement and is incorporated herein by

‘raference.
RONAI!D D. BTORES o DEWEY ETOKEB, %.
A&,

ALF DOANE STOKBS

STATE 'OF OREGON,
RIS 88
County of Benton

* . "BE IT REMEMBERED, that on this 784N aay of D%ﬂmh%c_:,
" 1983, -before me, the undersigned, a Notary Public in and for

sald-County and State, personally appeared the within named
.RONALD D. STORES, DEWEY STOKES, JR. and ALFRED DUANE STOKES,
known to me to be the identical individuals descxibed in ‘and wh
exacuted the within instrument and acknowledged to me that they

executed the same freely and voluntarily.

IN TESTIMONY WHEREOF, I have hereunto set
hand and affixed my official seal the day a

" yerit laat above_written.
AP Db Friok/

! Notary Public fox Oregon
. My Commission expires O3-7/7-%7

.Page 2 /- Easement
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PARCEL "A": Beginning at a paint 5 chains South of the
Northwest corner of the James M. Chisham Donation Land Claim
No. 54 in Sections 24 and 25, Township 12 South, Range 6
West, of the Willamette Meridian in Benton County, Oregon,
said point also being on the Weat line of the tract
described by deed recorded in Bock 149, page 82, Benton
County Deed Records; thenca East, parallel to the North line
of saild claim, 29.14 chains to a point 9 chains West of the
East line of said claim; thence South, parallel to said East
line 5 chains; thence East, parallel to said North line, 9
chains to a point on said East line; thence South, along
said East line, 11.823 chains to & point 21.823 chains South
of the Northeast corner of sald claim; thence along the
lines of said tract West 5 chains, South 10 chains to the
most Southerly Southeast corner, West 33.14 chains to the
Southwest corner, and North 26.823 chains to the point of
beginning. Containing 92.80 acres, more or less.

Except the County Road Right of Way along the easterly most
line thereof, being 30.00 feet wide and 11.823 chains long.
Bxcept also the following parcel: Beginning at a point on
the MNorth line of the above described parcel, said point
being South 5,00 chains and East 1l4.14 chains from the
Worthwest corner of the James M. Chisham Donation Land Claim
No. 54; thence Scuth 89°53723" East, 464.53 feet; thence
North 89°57'02" East, 261.65 feet; thence North 89%°58' 0"
East, 264.14 feet; thence South 00°03'00" West, 33 .92 feet;
thence North 89°58'30" EBast, 563.63 feet; thence South 75. 0
feet; thence South B9°58'30" West, 663.63 feet; thence South
110.00 feet; thence South 89°58'30" West, 1351.00 feet;
thenca South 470.00 feet; thence Scuth 89°53°'30" West,
408.62 feet; thence North 07°31'40" West, 995.39 feet to the
point of beginning. Alsc Excepting: Parcel "B" ag described
below. The total area of Parcel "A" described herein, being
74.81 acres, more or less.

PARCEL "B": Beginning at a 5/8" iron rod on the West right
of way line of Benton County Rcad NWo. 26250 (Philomath
Road), said 5/8" iron rod being South 89°58'30" West, 30.00
feet and South 1140.20 feet from the Northeast corner of the
James Chisham Donation Land Claim No. 54 in Township 12
South, Range 6 West, Willamette Meridian, Benton County,
Oregon; thence Weat, 214.50 feet to a 5/8" iron rod; thence
South 01°18'20" East, 128.68 feet to a 5/8" iron rod; thence
North 89°38'42" Bast, 49.4] feet to a 5/8" iron rod; thence
South 72°06'22" Bast, 38.70 feet to a 5/B™ iron rod; thence
South B8°57'52" East, 125.34 feet to a 5/8" iron rod on said
West right of way lina; thence North 142.50 feet to t

point of beginni-~g. Containing .5 acrce - .-
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NEW BUSINESS
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 03/07/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Departme nt* Finance
Contact Name * Rick Crager
Phone Extension™ 6246

Meeting Attendee Rick Crager
Name *

Agenda Item Details

Item Title * Resolution R2023-003 Authorizing a Financing of Real and Personal Property in a
Principal Amount Not to Exceed $36,000,000 and Related Matters

Item Involves * Check all that apply
[~ Appointments
[~ Budget
[~ Contract/Agreement
[~ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[ Notice of Intent
¥ Order/Resolution
[~ Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
[~ Other

Estimated Time * 20 minutes

Board/Committee C Yes
Involvement ™ € No


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y
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Advertisement * C Yes
 No
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Issues and Fiscal Impact

Item Issues and Description

Identified Salient
Issues*

Options*

Fiscal Impact*

Fiscal Impact
. e *
Description

The Board is presented with a resolution to authorize the County Administrator and
Chief Financial Officer to negotiate, execute, and deliver a financing agreement
that will provide up to $36,000,000 of county resources for the development and
construction of a new County courthouse and District Attorney Office. Proceeds
from the agreement will cover 100% of the determined cost of the District
Attorney's Office, and 50% of the determined cost for the new Courthouse. The
other 50% of the Courthouse cost will be provided by the State of Oregon Judicial
Department.

In addition, the Resolution authorizes the appointment of Hawkins Delafield &
Wood LLP as Special Counsel for the Financing Agreement.

Option 1 - Approve the Resolution as proposed.
Option 2 - Approve the Resolution with amendments.
Option 3 - Reject the Resolution.

@ Yes
C No

This resolution will have a biennial fiscal impact to the County General Fund from
increased Debt Service costs related to liquidating the financing agreement over
its financial negotiated term.
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P
2040 Thriving Communities Ini’?i tive

Mandated C Yes
Service? * © No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a
departmental goal.

To review the initiative, visit the website HERE.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

Core Values ™ Select all that apply.
¥ Vibrant, Livable Communities
¥ Supportive People Resources
W High Quality Environment and Access
[~ Diverse Economy that Fits
[~ Community Resilience
[~ Equity for Everyone
[~ Health in All Actions
[ NA

Explain Core Values Provides funding to support better justice services for the community through a

Selections * more efficient, safe, and accessible facility.
Focus Areas and Select all that apply.

.. *
Vision M Community Safety

[~ Emergency Preparedness

[~ Outdoor Recreation

[~ Prosperous Economy

[~ Environment and Natural Resources

[~ Mobility and Transportation

[~ Housing and Growth

[~ Arts, Entertainment, Culture, and History
[~ Food and Agriculture

[~ Lifelong Learning and Education

VvV NA

Explain Focus Areas Provides needed improvements to existing facilities and infrastructure that
and Vision supports safety and accountability.
Selection ™


https://thebee.in.co.benton.or.us/2040

. . Page 369 of 384
Recommendations and Motions

[tem Recommendations and Motions

Staff Staff recommends approval of the Resolution as proposed.
Recommendations *

. . *
Meeting Motions Imowe to ...

....approve Resolution R2023-003 authorizing a financing of Real and Personal
Property in a Principal Amount Not to Exceed $36,000,000.
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Attachments, Comments, and Submission

[tem Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.

Authorizing Resolution (Benton County Financing
Agreement 2023) - Revised.DOCX

29.21KB

Comments (optional) If you have any questions, please call ext.6800

Department RICHARD CRAGER
Approver
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Department Approval

Comments
Signature
ik (taget
2.

Counsel Approval

Comments
Signature
Varee K. Craney
3.
County Administrator Approval
Comments
Signature
otk Aoty
4,

BOC Final Approval

Comments

Signature

Aatda Rakepeace
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR THE STATE OF OREGON, FOR THE COUNTY OF BENTON

A Resolution Authorizing a Financing of Real )
and Personal Property in a Principal Amount ) RESOLUTION NO. R2023-003
Not to Exceed $36,000,000 and Related Matters )

WHEREAS, Benton County, Oregon (the “County”) is authorized by Oregon Revised Statutes
(“ORS”) Section 271.390 to enter into financing agreements to finance real or personal property that the
Board of County Commissioners (the “Board’’) determines is needed so long as the estimated weighted
average life of the financing agreement does not exceed the estimated dollar weighted average life of the
property that is financed; and

WHEREAS, the County is authorized by ORS 287A.105 to incur bonded indebtedness within the
meaning of Section 10, Article X1 of the Oregon Constitution in an amount not to exceed one percent of
the real market value of the taxable property in the County in the form of a financing agreement, and to
commit the County’s full faith and credit and taxing power pursuant to ORS 287A.315 to pay the amounts
due under the financing agreement; and

WHEREAS, it is desirable to obtain financing for the construction of a facility that will include
both a new County courthouse and district attorney offices (collectively the “Project”). The financing
will be used to provide resources for the construction of the district attorney offices, and a match (up to
50%) to the State of Oregon’s contribution for a new County courthouse in an aggregate principal amount
of not more than $36,000,000 pursuant to ORS Sections 271.390 and ORS 287A.105, and other
applicable provisions of ORS Chapter 287A.

WHEREAS, the Project constitutes real or personal property, and the Board hereby determines
the Project is needed.

WHEREAS, the estimated weighted average life of the financing agreement shall not exceed the
estimated dollar weighted average life of the Project.

NOW, THEREFORE be it hereby resolved:
SECTION 1. AUTHORIZATION.

The County is hereby authorized to finance its contribution to the Project under the authority of
ORS Sections 271.390 and ORS 287A.105, and other applicable provisions of ORS Chapter 287A, by
entering into one or more financing agreements, loan agreements, credit facilities, or other financing
documents in an aggregate principal amount of not more than $36,000,000 (the “Financing
Agreements™). The County may also pay costs associated with the Financing Agreements and any
associated Obligations (as defined below) with proceeds of the Financing Agreements.

Page 1 of 4 — Resolution
3763018.4 046597 RSIND
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SECTION 2. DELEGATION.

The County Administrator, the Chief Financial Officer or the person authorized to act on behalf
of the County Administrator or the Chief Finance Officer (each of whom is referred to as a “County
Official”) is hereby authorized, on behalf of the County and without further action by the Board, to:

1) Negotiate, execute, and deliver one or more Financing Agreements to accomplish the
financing authorized in this Resolution. Subject to the limitations of this Resolution, the Financing
Agreements may be in such form and contain such terms as the County Official may approve, including
covenants for the benefit of the lenders or credit enhancement providers.

2) Negotiate, execute and deliver one or more escrow agreements or similar documents (the
“Escrow Agreements”) that provide for the issuance of one or more series of “full faith and credit
obligations” (the “Obligations”) that represent ownership interests in the principal and interest payments
due from the County under the Financing Agreements. Subject to the limitations of this Resolution, the
Escrow Agreements and each series of Obligations may be in such form and contain such terms as the
County Official may approve, including covenants for the benefit of the lenders or credit enhancement
providers.

3) Deem final and authorize the distribution of a preliminary official statement for each series
of Obligations and authorize the preparation and distribution of a final official statement or other
disclosure document for each series of Obligations.

4) Undertake to provide continuing disclosure for each series of Obligations in accordance
with Rule 15¢2-12 of the United States Securities and Exchange Commission.

5) Apply for ratings for each series of Obligations, determine whether to purchase municipal
bond insurance or obtain other forms of credit enhancements for each series of Obligations, enter into
agreements with the providers of credit enhancement, and execute and deliver related documents.

6) Enter into additional covenants for the benefit of the purchasers of the Financing
Agreements or Obligations that the County Official determines are desirable to obtain more favorable
terms for the Financing Agreements.

7) Appoint and enter into agreements with service providers whose services are desirable for
the financing, including municipal advisor, paying agent, and escrow agent.

8) Determine the final principal amount of each Financing Agreement, the interest rate or
rates that each Financing Agreement and each series of Obligations shall bear, the County’s prepayment
rights, and other terms of each Financing Agreement and each series of Obligations.

Page 2 of 4 — Resolution
3763018.4 046597 RSIND
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9) Solicit competitive bids for the purchase of the Obligations and award the sale to the
bidders offering the most favorable terms to the County, select underwriters to purchase the Obligations
and negotiate the terms of the sale of those Obligations with the underwriters, or place any Financing
Agreement directly with a commercial bank or other lender.

10)  Issue any qualifying Financing Agreement as a “tax-exempt bond” bearing interest that is
excludable from gross income under Section 103 of the Internal Revenue Code of 1986, as amended (the
“Code”), designate any Financing Agreement as a “qualified tax-exempt obligation” pursuant to Section
265(b)(3) of the Code, if applicable, and enter into covenants to maintain the excludability of interest on
those Financing Agreements from gross income under the Code.

11)  Issue any Financing Agreement as a “taxable bond” bearing interest that is includable in
gross income under the Code.

12)  Execute and deliver any other certificates or documents and take any other actions that
the County Official determines are desirable to carry out this Resolution.

SECTION 3. SECURITY.

The Financing Agreements shall constitute unconditional obligations of the County, which are
payable from all legally available funds of the County. Pursuant to ORS 287A.315, the County Official
may pledge the County’s full faith and credit and taxing power within the limitations of Sections 11 and
11b of Article XI of the Oregon Constitution, and any and all of the County’s legally available funds, to
make the payments due under the Financing Agreements. The Financing Agreements may also be
secured by any unspent proceeds of the Financing Agreements.

SECTION 4. SELECTION OF SPECIAL COUNSEL.

The County appoints Hawkins Delafield & Wood LLP as Special Counsel for the Financing
Agreements.

Page 3 of 4 — Resolution
3763018.4 046597 RSIND
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SECTION 5. EFFECTIVE DATE.
This Resolution shall take effect immediately upon its adoption.
Adopted this 7" day of March, 2023.
Signed this 7" day of March, 2023.

BENTON COUNTY BOARD OF COMMISSIONERS

Pat Malone, Chair

Xanthippe Augerot, Vice Chair

Nancy Wyse, Commissioner
Approved as to Form:

Vance Croney, County Counsel

Page 4 of 4 — Resolution
3763018.4 046597 RSIND
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BOC Agenda Checklist Master

Agenda Placement and Contacts

Suggested Agenda 03/07/23
Date

View Agenda Tracker

Suggested BOC Tuesday Meeting
Placement ™

Department * Board of Commissioners
Contact Name * Amanda Makepeace

Phone Extension™ 6461

Meeting Attendee Joe Kerby, County Administrator
Name *

Agenda Item Details

Item Title * Letter of Support for Corvallis Housing First's Grant Application to Oregon Housing
and Community Services

ltem Involves * Check all that apply
[~ Appointments
[~ Budget
[~ Contract/Agreement
¥ Discussion and Action
[~ Discussion Only
[~ Document Recording
[~ Employment
[~ Notice of Intent
[T Order/Resolution
[~ Ordinance/Public Hearing 1st Reading
[~ Ordinance/Public Hearing 2nd Reading
[~ Proclamation
[~ Project/Committee Update
[~ Public Comment
[~ Special Report
[~ Other

Estimated Time* 5

Board/Committee C Yes
Involvement ™  No


https://docs.google.com/spreadsheets/d/1S2peKETqeC8LwBJ3LVhQ1eRm_0Lt4i8Zh9nFeOzJ40Y
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© No
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Item Issues and Description

Identified Salient Addressing homelessness is crucial across the county; this letter is to support

Issues * Corvallis Housing First's (CHF's) grant application to Oregon Housing and
Community Services to permanently fund 46 safe and affordable housing units at
Third Street Commons.

Options* Approve issuing the letter of support for Corvallis Housing First's grant application.

Decline to approve the letter of support for Corvallis Housing First's grant
application.

Fiscal Impact* C Yes
© No
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P
2040 Thriving Communities Ini’?i tive

Mandated C Yes
Service? * © No

2040 Thriving Communities Initiative

Describe how this agenda checklist advances the core values or focus areas of 2040, or supports a strategy of a
departmental goal.

To review the initiative, visit the website HERE.

Values and Focus Areas

Check boxes that reflect each applicable value or focus area and explain how they will be advanced.

Core Values ™ Select all that apply.
[T Vibrant, Livable Communities
¥ Supportive People Resources
[T High Quality Environment and Access
[~ Diverse Economy that Fits
WM Community Resilience
¥ Equity for Everyone
[~ Health in All Actions
[ NA

Explain Core Values Creation of 46 safe and affordable housing units is an investment in the community

Selections * and will serve to improve the health, safety, and welfare for those housed there.
Focus Areas and Select all that apply.

. . *
Vision WM Community Safety

[~ Emergency Preparedness

[~ Outdoor Recreation

[~ Prosperous Economy

[~ Environment and Natural Resources

[~ Mobility and Transportation

¥ Housing and Growth

[~ Arts, Entertainment, Culture, and History
[~ Food and Agriculture

[~ Lifelong Learning and Education

[ NA

Explain Focus Areas Fair and equitable housing is a continuing issue in Oregon and Benton County;
and Vision this is an effort to make housing available to individuals most at risk of
Selection ™ homelessness.


https://thebee.in.co.benton.or.us/2040

Recommendations and MotioIr)l
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Item Recommendations and Motions

Staff
Recommendations *

Meeting Motions *

Staff recommends approval of the letter of support for Corvallis Housing First's
grant application to Oregon Housing and Community Services to permanently fund
46 safe and affordable housing units at Third Street Commons.

Imowe to ...
...approve issuing the letter of support for Corvallis Housing First's grant
application to Oregon Housing and Community Services to permanently fund 46
safe and affordable housing units at Third Street Commons.

OR
... decline to approve the letter of support for Corvallis Housing First's grant

application to Oregon Housing and Community Services to permanently fund 46
safe and affordable housing units at Third Street Commons.
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Attachments, Comments, and Submission

[tem Comments and Attachments

Attachments Upload any attachments to be included in the agenda, preferably as PDF files. If more than one
attachment / exhibit, please indicate "1", "2", "3" or "A", "B", "C" on the documents.
5.1 Third St Commons Support Letter.docx 67.83KB

Comments (optional) |f you have any questions, please call ext.6800

Department MAURA KWIATKOWSKI
Approver
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Department Approval

Comments
Signature
Kaura Klattomll

2.
Counsel Approval

Comments

Signature

Vanee K. Chorey

3.
County Administrator Approval

Comments

Signature

Nauka Kitattomtl

4,
BOC Final Approval

Comments

Signature

Aarda Kakepeace
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Benton Board of Commissioners
COU nty Office: (541) 766-6800

Fax: (541) 766-6893

4500 SWR h W
BOARD OF Corvallis, OR 97333
‘ COMMISSIONERS co.benton.or.us
March 7, 2023

Andrea Myhre, Executive Director
Corvallis Housing First

2311 NW Van Buren Avenue
Corvallis, Oregon 97330

Re: Letter of Support for Third Street Commons and Funding Requested by Corvallis
Housing First

Dear Ms. Myhre:

The Benton County Board of Commissioners is pleased to provide this letter supporting Third
Street Commons and Corvallis Housing First’s application to Oregon Housing and Community
Services (OHCS) for Permanent Supportive Housing funding. Third Street Commons will
provide 46 safe and affordable housing units for our community's most vulnerable.

Benton County is a partner along with the City of Corvallis in creating the Home, Opportunity,
Planning and Equity (HOPE) Advisory Board. The HOPE Advisory Board is a joint effort between
Benton County and the City of Corvallis to facilitate a comprehensive, coordinated response from
the county, cities, and diverse community partners, leaders, and persons experiencing
homelessness. A HOPE Advisory Board's policy recommendation is to increase units for
permanent supportive housing. Third Street Commons is squarely aligned with our goals.

Homelessness in Benton County is increasing. Post-pandemic impacts on vulnerable people,
steady upward trends in real estate costs, and gaps in critical support systems contribute to this
increase. Benton County is committed to improvements in our local support systems that
contribute to addressing homelessness. Corvallis Housing First is an essential partner in this
significant effort to impact our community positively.

Developing Third Street Commons is an important project within our community’s systematic
response to homelessness. Benton County is partnering with CHF to bring about this project. We
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Ms. Andrea Myhre
Re: Letter of Support for Third Street Commons and Funding
Requested by Corvallis Housing First
March 7, 2023
Page 2

encourage OHCS to support Corvallis Housing First’s application for permanent supportive
housing funding.

Sincerely,
BENTON COUNTY BOARD OF COMMISSIONERS

Pat Malone Xanthippe Augerot Nancy Wyse
Chair Vice Chair Commissioner
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March 7, 2023

Testimony before BC BOC regarding Landfill Franchise Agreement

Good Morning - My name is Mark Yeager, | am a resident of Benton
County.

| am here today to raise public awareness regarding the current landfill
franchise agreement between Benton County and Valley Landfills.

That 20-year agreement was signed in December 2020 and it has
several key sections that cause BC residents concern.

| could find no record of any public involvement in this process except
the Code required public hearing, that was held virtually, on December
15th, 2020, just prior to adoption. Not surprisingly, no one testified
because no one knew about it.

First, Sections 4(c) and 5(b) of the FA state that VLI intends to apply to
expand the landfill south of Coffin Butte Road by 2024.

Coincidentally, per the franchise agreement, the FF monies paid to the
County jump by over $1.4M per year in 2024, and the Host Fee jumps
by S1 per ton. The landfill receives more than 1M tons per year.

The staff reported to the BOC that those increased revenues were
dependent on Republic gaining approval from the County for an
expansion of the landfill.

The agreement also says that if the County does not approve the
expansion request by 2025, the FF revenue gets reduced by S1M per
year and the Host Fee is reduced by $0.56 per ton.




With these financial incentives built into an agreement signed by the
BOC, how can the public be assured that the Planning Commission and
the BOCs will make an unbiased decision regarding expanding the
landfill?

Next, Section 6 requires a S10M pollution liability insurance policy
designed to defend VLI and Benton County from environmental
lawsuits. While the policy limit is very low given the environmental risks
at the landfill and costs of cleanups these days, it’s better than nothing,
maybe.

However, the liability insurance requirement in the agreement has a
30-day notice escape clause. It states “If pollution liability insurance is
not available or not available at a reasonable cost, Franchisee will give
County notice of this event and Franchisee will not be in default of this
agreement.” This does not seem like any real financial protection for
the County and its residents.

In sum, the FA language regarding financial incentives to approve an
expansion south of CBR, and the very weak pollution liability clauses
are concerns for Benton County residents.

Neither of these topics have been discussed as part of the BCTT and
they deserve meaningful public discussion regarding the future of the
landfill.

Thank you for your time.
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